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PREFACE 


The  Ontario  Law  Reform  Commission  is  currently  engaged  in  a  study 
of  the  use  made  in  Ontario  of  juries  in  civil  cases,  with  a  view  to  considering 
possible  reform  of  the  rules  concerning  the  availability  of  juries  in  such  cases. 

LA  number  of  previous  studies  of  this  subject  have  concluded  that  the  use  of 
juries  in  civil  cases  in  Ontario  should  be  restricted  to  certain  classes  of  case. 

This  consultation  paper  sets  out  the  background  research  and  the 
current  thinking  of  the  Commission  on  this  subject.  It  does  not  represent  the 
Commission's  final  views.  It  concludes,  however,  with  a  tentative 
recommendation  that  the  current  presumption  in  Ontario  law,  favouring 
the  availability  of  a  jury  in  civil  cases,  should  be  reversed.  The  effect  of  this 
recommendation  would  be  to  make  juries  available  to  litigants  in  civil  cases, 
only  upon  court  order  where  a  litigant  establishes  that  the  nature  of  the  case 
justifies  trial  by  jury  rather  than  by  judge  alone.  It  is  anticipated  that  such 
cases  would  be  exceptional. 

We  are  distributing  this  consultation  paper  to  interested  members  of  the 
public  and  the  legal  profession  in  order  to  encourage  written  submissions  to 
the  Commission  commenting  on  this  tentative  proposal.  The  Commission 
will  review  these  submissions  before  making  any  final  recommendation  for 
change  in  the  law  to  the  Attorney  General. 

Written  submissions  to  the  Commission  are  invited  from  any  interested 
party.  Submissions  must  be  received  by  June  30,  1994,  and  should  be 
forwarded  to: 

Ontario  Law  Reform  Commission 
720  Bay  Street 
11th  Floor 
Toronto,  Ontario 
M5G  2K1 

Submissions  received  by  the  Commission  are  ordinarily  treated  as  pub  he 
documents;  however,  you  may  request  that  your  submission  be  kept 
confidential. 


March  30,  1994 


[hi] 


ACKNOWLEDGMENTS 


The  Commission  gratefully  acknowledges  the  indispensable  contribution 
of  Paul  M.  Perell,  of  the  Ontario  Bar,  to  the  preparation  of  this  consultation 
paper.  As  well,  we  are  grateful  to  Pardip  Bedi  and  Dorothy  Gonsalves-Singh, 
of  the  Program  Development  Branch,  Courts  Administration  Division  of  the 
Ministry  of  the  Attorney  General,  who  responded  generously  and  quickly  to 
our  many  requests  for  statistical  data.  We  are  also  appreciative  of  the  efforts 
of  Elsy  Chakkalakal  and  Nando  De  Luca,  both  LL.B.  students  at  Osgoode 
Hall  Law  School  of  York  University,  who  examined,  on  our  behalf,  a  small 
sampling  of  court  files  for  civil  jury  cases. 


[iv] 


TABLE  OF  CONTENTS 

Page 

PREFACE iii 

ACKNOWLEDGMENTS    iv 

1.  INTRODUCTION 1 

2.  BACKGROUND  INFORMATION  ABOUT  CIVIL  AND 
CRIMINAL  JURY  TRIALS  IN  ONTARIO 3 

(a)  Civil  Jury  Trials  in  Ontario  —  Enabling  Legislation 3 

(b)  Criminal  Jury  Trials  in  Ontario  —  Enabling  Legislation 5 

(c)  Usage  of  Jury  Trials  —  Ontario 6 

3.  EXPERIENCE  IN  OTHER  JURISDICTIONS 10 

(a)  Civil  Jury  Trials  in  Other  Jurisdictions  — 

Enabling  Legislation 10 

(b)  Usage  of  Civil  Jury  Trials  —  Other  Jurisdictions   12 

(c)  Usage  of  Civil  Jury  Trials  —  United  States   14 

4.  EVALUATING  THE  ARGUMENTS  FOR  AND  AGAINST 
RETENTION  OF  CIVIL  JURY  TRIALS 14 

(a)  Prefatory  Comments 14 

(b)  Arguments  For  the  Retention  of  Civil  Jury  Trials 16 

(i)     The  Safeguard  Against  Abuse  of  Power 

Argument 16 

(ii)    The  Due  Process,  Community  Standards, 

and  Law  Reform  Argument 17 


[v] 


VI 

(iii)  The  Catalyst  Argument 20 

(iv)   The  Competence  Argument  (For  Juries)    22 

(v)    The  Confidence  in  Fair  Treatment  Argument 23 

(vi)   The  Participation  Argument 23 

(vii)  The  Onus  of  Proof  Argument 24 

(c)    Arguments  Against  the  Retention  of  Civil  Jury  Trials 25 

(i)     The  Cost-Benefit  Argument 25 

(ii)    The  Tactical  Device  Argument 29 

(iii)  The  Marketplace  Argument 30 

(iv)   The  Competence  Argument  (Against  Juries)    31 

5.  CONCLUSION  AND  TENTATIVE  RECOMMENDATION  ...  32 

6.  CONSULTATION  ISSUES    34 

APPENDIX  -  IMPLEMENTATION  ISSUES 35 


1.       INTRODUCTION 

In  1968,  the  Royal  Commission  Inquiry  into  Civil  Rights  recommended 
the  abolition  in  Ontario  of  jury  trials  in  civil  cases  except  for  a  small  class  of 
cases  including  defamation,  malicious  prosecution,  and  false  arrest.1  In  1973, 
in  a  more  detailed  analysis  of  the  need  for  jury  trials  in  civil  cases,  the 
Ontario  Law  Reform  Commission  made  a  similar  recommendation.2  This 
challenge  to  civil  jury  trials  prompted  a  spirited  defence  from  the  bench  and 
the  bar.3  Over  twenty  years  have  now  passed,  and  several  developments 
such  as  the  enactment  of  legislation  limiting  the  right  of  a  person  injured  in 
a  motor  vehicle  accident  to  maintain  a  tort  action4  make  it  timely  to 
consider  the  old  and  any  new  arguments  for  or  against  the  abolition  in  whole 
or  in  part  of  jury  trials  in  civil  cases  in  Ontario. 

CBoth  those  who  support  continued  use  of  jury  trials,  and  those  who 
seek  to  abolish  their  use,  offer  a  variety  of  arguments  to  support  their  case. 
Before  exploring  them  in  detail,  it  is  useful  to  set  them  out  in  summary  form. 
Those  who  support  continuation  offer  the  following  arguments: 

(T^  The  Safeguard  Against  Abuse  of  Power  Argument  —  Jury  trials 
shield  litigants  from  corruption,  systemic  bias,  and  abuses  of 
executive,  legislative,  or  judicial  power. 

f2J  The  Due  Process,  Community  Standards,  and  Law  Reform 
Argument  —  Juries  maintain  the  integrity  of  the  administration 
of  justice  and  allow  the  law  to  respond  to  the  unique  nature  of 


1  Ontario,  Royal  Commission  Inquiry  into  Civil  Rights  (1968),  Report  No.  1,  Vol.  2, 
at  850-60. 

2  Ontario  Law  Reform  Commission,  Report  on  Adminstration  of  Ontario  Courts  (1973), 
Part  I,  at  329-50. 

vi/  See,  for  example,  W.S.  Martin,  "The  Role  of  a  Jury  in  a  Civil  Case",  [1959]  Special 
Lectures  LS.U.C  167;  J.  de  N.  Kennedy,  "Should  the  Use  of  Juries  for  the  Trial  of  Civil 
Actions  be  Abolished  or  Limited?"  (1966),  Chitty's  L.J.  367;  E.L.  Haines,  AM.  Linden 
(ed.),  "The  Future  of  the  Civil  Jury"  in  Studies  in  Canadian  Tort  Law  (Toronto: 
Butterworths,  1968);  A  Maloney,  "The  Challenge  to  the  Retention  of  Civil  Juries" 
(1974),  8  Gazette,  166;  E.L  Haines,  "The  Role  of  the  Jury  in  the  Control  of  the  Abuse 
of  Power",  [1979]  Special  Lectures  L.S.U.C  31;  R.J.  Sommers  and  S.E.  Firestone,  "In 
Defence  of  the  Civil  Jury  in  Personal  Injury  Actions"  (1987),  7  Adv.  Q.  492; 
CM.  Maclntyre,  R.D.  Manes,  and  W.T.  McGrenere,  "More  in  Defence  of  the  Civil  Jury 
in  Personal  Injury  Actions"  (1987),  8  Adv.  Q.  109;  B.D.  Gaetz,  "Jury  Trials  in  Civil 
Actions"  (1988),  22  LS.U.C  Gazette  119;  and  S.M.  Kenny,  "'Loonies'  and  the  Law:  Jury 
Costs  and  the  Lack  of  Civil  Jury  Trials  in  Canada"  (1991),  American  Rev.  of  Canadian 
Studies  45. 

4     Insurance  Act,  R.S.O.  1990,  c.  1.8,  s.  266. 
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individual  cases  and  to  reflect  contemporary  community  standards 
about  proper  conduct  and  adequate  remedies. 

fS)  The  Catalyst  Argument  —  The  availability  of  jury  trials  for  civil 
cases  is  a  necessary  component  to  the  important  function  of  the 
administration  of  justice  of  resolving  disputes  by  encouraging 
settlements. 

4.  The  Competence  Argument  (For  Juries)  —  As  a  matter  of 
dispensing  justice,  the  quality  of  jury  verdicts  is  better  than 
judgments  reached  in  non-jury  trials. 

5.  The  Confidence  in  Fair  Treatment  Argument  —  The  judgment  of 
one's  peers  is  more  tolerable  than  a  judgment  from  a  judge  alone. 

6.  The  Participation  Argument  —  To  the  benefit  of  society,  jury  duty 
provides  citizens  with  an  opportunity  to  participate  in  the 
administration  of  their  society's  justice  system. 

Q)  The  Onus  of  Proof  Argument  —  Given  its  long  history  and 
contribution  as  a  valuable  social  institution,  the  civil  jury  trial 
should  not  be  abolished  without  overwhelming  evidence  justifying 
abolition. 

The  arguments  of  those  who  believe  that  jury  trials  in  civil  cases  are 
detrimental  to  the  administration  of  justice  and  ought  to  be  abolished,  except 
perhaps  for  a  narrow  class  of  cases,  include: 


<B 
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The  Cost-Benefit  Argument  —  The  availability  of  jury  trials 
imposes  burdens  on  jurors  and  increases  the  time  and  expense 
borne  by  the  immediate  litigants,  the  litigants  in  other  cases,  and 
society,  which  must  provide  the  infrastructure  for  the 
administration  of  justice. 

The  Tactical  Device  Argument  —  While  in  the  context  of  criminal 
proceedings  the  use  of  a  jury  trial  may  serve  several  valuable 
purposes,  in  the  context  of  civil  proceedings  the  selection  of  a  jury 
trial  is  now  essentially  a  tactical  device  that  may  be  misused  by 
both  plaintiffs  and  defendants. 


(?S  The  Marketplace  Argument  —  As  a  result  of  the  choices  of 
litigants,  the  demand  for  jury  trials  is  small  and  does  not  justify 
the  expenditure  required  for  their  continued  availability. 

(j4/)  The  Competence  Argument  (Against  Juries)  —  As  a  matter  of 
dispensing  justice,  the  quality  of  jury  verdicts  is  poorer  or  less 


reliable  than  judgments  reached  in  non-jury  trials  and  the 
uncertainty  and  unpredictability  of  jury  verdicts  are  detrimental  to 
the  administration  of  justice. 

This  paper  provides  background  information  about  the  availability  and 
use  of  civil  jury  trials  in  Ontario  and  in  other  jurisdictions.  Since  it  is 
relevant  to  the  arguments  to  be  discussed,  background  information  about  the 
availability  and  use  of  juries  in  criminal  trials  in  Ontario  is  also  provided. 
Then,  the  competing  arguments  and  counter-arguments  for  the  retention  or 
abolition  of  jury  trials  in  civil  cases  in  Ontario  are  evaluated  in  detail,  in 
order  to  provide  readers  with  the  tools  to  form  their  own  judgments. 

After  evaluating  the  competing  arguments,  the  paper  reaches  the 
tentative  conclusion  that  civil  jury  trials  should  be  retained  in  Ontario  only 
for  cases  for  which  it  would  be  useful  to  have  representatives  of  the 
community  participate  in  resolving  the  dispute  because  community  values, 
attitudes,  or  priorities  are  predominant  issues  in  the  case.  An  appendix  to 
the  paper  discusses  how  this  conclusion  might  be  implemented  and 
comments  on  several  drafting  and  policy  questions. 


2.       BACKGROUND  INFORMATION  ABOUT  CIVIL  AND  CRIMINAL 
JURY  TRIALS  IN  ONTARIO 

(a)     Civil  Jury  Trials  in  Ontario  —  Enabling  Legislation 

In  Ontario,  in  civil  cases,  jury  trials  are  prohibited  for  certain  claims. 

Otherwise,  they  are  optional  by  the  service  of  a  jury  notice  under  rule  47  of 

the  Rules  of  Civil  Procedure.  Jury  trials  are  not  mandatory  for  any  kind  of 

civil  action.   With  proper  grounds,  a  party  may  move  to  have  a  jury  notice 

("struck  and  the  action  tried  by  a  judge  alone.     However,  the  case  law 

/  establishes  that  the  right  to  a  jury  trial  is  a  substantive  right  of  great 

^importance,  which  is  not  to  be  taken  away  except  for  cogent  reasons.5 

Under  rule  47.02  motions  to  strike  may  be  made  before  or  at  the  trial. 

This  procedural  scheme  is  based  upon  section  108(1)  of  the  Courts  of 
Justice  Act,6  under  which  a  party  may  require  that  the  issues  of  fact  be  tried 
by  a  jury  or  the  damages  be  assessed  by  a  jury,  or  both,  unless  otherwise 
provided.  This  subsection  prohibits  jury  trials  for  actions  in  the  Small  Claims 
Court.  Then,  section  108(2)  prohibits  jury  trials  for  a  list  of  claims,  most  of 


5  King  v.  Colonial  Homes  Ltd.,  [1956]  S.CR.  528,  and  Such  v.  Dominion  Stores  Ltd,  [1961] 
O.R.  190  (CA.). 

6  R.S.O.  1990,  c.  C43. 


which  concern  the  court's  equitable  jurisdiction  but  which  also  concern  such 
matters  as  family  law  proceedings.  Section  108(2)  states: 

108. — (2)  The  issues  of  fact  and  the  assessment  of  damages  in  an  action  shall  be  tried 
without  a  jury  in  respect  of  a  claim  for  any  of  the  following  kinds  of  relief: 

1.  Injunction  or  mandatory  order. 

2.  Partition  or  sale  of  real  property. 

3.  Relief  under  Part  I,  II  or  III  of  the  Family  Law  Act  or  under  the  Children's 
Law  Reform  Act. 

4.  Dissolution  of  a  partnership  or  taking  of  partnership  or  other  accounts. 

5.  Foreclosure  or  redemption  of  a  mortgage. 

6.  Sale  and  distribution  of  the  property  subject  to  any  lien  or  charge. 

7.  Execution  of  a  trust. 

8.  Rectification,  setting  aside  or  cancellation  of  a  deed  or  other  written 
instrument. 

9.  Specific  performance  of  a  contract. 

10.  Declaratory  relief. 

11.  Other  equitable  relief. 

12.  Relief  against  a  municipality. 

It  is  significant  to  note  that  section  108(2)  paragraph  12  prohibits  a  jury 
trial  in  civil  actions  against  a  municipality.  Section  11  of  the  Proceedings 
Against  the  Crown  Act1  similarly  prohibits  a  jury  trial  in  civil  actions  against 
the  provincial  government;  and  for  a  civil  action  against  the  federal 
government  that  is  brought  in  a  provincial  court,  section  26  of  the  federal 
Crown  Liability  Act*  also  prohibits  a  jury  trial. 

Two  additions  to  the  Courts  of  Justice  Act  introduced  in  1989  that  are 
relevant  to  the  arguments  for  and  against  civil  jury  trials  should  also  be 
noted.9  Section  118  provides  that,  in  an  action  for  damages  for  personal 
injury,  the  court  may  give  guidance  to  the  jury  on  the  amount  of  damages. 
Section  119  provides  that,  on  an  appeal  from  an  award  of  damages  for 


7  R.S.O.  1990,  c.  P.27. 

8  R.S.G  1985,  c.  C50. 

9  S.O.  1989,  c.  67,  s.4. 


personal  injury,  the  court  may,  if  it  considers  it  just,  substitute  its  own 
assessment  of  the  damages. 

C  Historically,  the  frequency  of  jury  trials  in  civil  cases  in  Ontario  has 
been  diminishing.10  As  a  matter  of  jurisdiction,  juries  have  never  been 
available  for  equitable  claims;  however,  until  1856,  jury  trials  were  the  only 
mode  of  trial  in  the  common  law  courts.  After  1856,  the  trend  in  structuring 
the  jurisdiction  of  the  civil  courts  moved  toward  favouring  non-jury  trials. 
Beginning  in  1856,  the  parties  could  consent  to  a  non-jury  trial.  By  1873, 
except  for  a  small  group  of  claims  (libel,  slander,  criminal  conversation, 
seduction,  malicious  arrest,  malicious  prosecution,  and  false  imprisonment), 
for  which  jury  trials  were  mandatory  unless  the  parties  waived  the  jury  trial, 
.a  party  had  to  request  a  jury  trial.  By  1984,  jury  trials  were  no  longer 
( mandatory  for  any  type  of  case.11  In  1955,  the  size  of  the  civil  jury  in 
Ontario  was  reduced  from  twelve  to  six,  of  whom  five  may  render  a  verdict. 


(b)    Criminal  Jury  Trials  in  Ontario  —  Enabling  Legislation 

The  Canadian  Charter  of  Rights  and  Freedoms  guarantees,  as  a  legal 
right,  the  right  to  a  jury  trial  in  certain  criminal  cases.  Section  11(f)  of 
the  Charter  states: 

11.   Any  person  charged  with  an  offence  has  the  right 

(f)  except  in  the  case  of  an  offence  under  military  law  tried  before  a  military 
tribunal,  to  the  benefit  of  trial  by  jury  where  the  maximum  punishment  for 
the  offence  is  imprisonment  for  five  years  or  a  more  severe  punishment. 

Under  the  Criminal  Code,12  summary  conviction  offences  are  tried 
under  Part  XXVII  of  the  Code.  These  trials  are  non-jury  trials.  Part  XXVII 
is  also  used  for  "hybrid  offences"  (that  is,  indictable  or  summary,  at  the 
election  of  the  prosecution)  where  the  prosecution  elects  to  proceed  by 
summary  conviction. 

For  indictable  offences,  the  mode  of  trial  depends  upon  the  particular 
classification  of  the  indictable  offence.  For  indictable  offences  listed  under 
section  553  of  the  Criminal  Code,  a  provincial  court  judge  has  absolute 
jurisdiction  and  an  accused  does  not  have  any  immediate  right  to  a  jury 


10  See  Report  on  Adminstration  of  Ontario  Courts,  supra,  note  2,  at  329-31. 

11  Courts  of  Justice  Act,  1984,  S.O.  1984,  c.  11,  s.  121. 
RS.C  1985,  c.  C46. 
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trial.13  (Offences  under  section  553  are  the  least  serious  in  nature  and 
include  such  matters  as  theft  under  $1,000.)  For  indictable  offences  listed 
under  section  469,  there  must  be  a  jury  trial  unless  both  the  accused  and  the 
Attorney-General  consent  to  a  trial  without  a  jury.  (Offences  under 
section  469  are  very  serious  and  include  such  matters  as  treason  and 
murder.)  For  all  other  indictable  offences,  the  accused  may  elect:  (a)  to  forgo 
a  preliminary  inquiry  and  have  a  non-jury  trial  before  a  provincial  judge; 
(b)  to  have  a  preliminary  inquiry  followed  by  a  non-jury  trial  before  a  judge; 
or  (c)  have  a  preliminary  inquiry  followed  by  a  trial  before  a  judge  and  jury. 
Thus,  for  indictable  offences,  jury  trials  are  available  to  an  accused  as  of  right 
except  for  offences  falling  under  section  553  of  the  Criminal  Code. 

The  Provincial  Offences  Act14  does  not  provide  jury  trials  for  provincial 
offences. 


(c)     Usage  of  Jury  Trials  —  Ontario 

The  Court  Reform  Task  Force  of  the  Ministry  of  the  Attorney  General 
completed  a  survey  of  Ontario  civil  and  criminal  jury  trials  for  the  period 
July  1,  1990  to  June  30,  1991.  Forty-three  court  locations  out  of  a  total  of 
forty-eight  responded  to  the  survey,15  and  the  Task  Force  estimated  that  the 
survey  reflected  eighty-five  percent  of  jury  trial  activity  in  the  province  for  a 
one  year  period.  In  all  the  responding  courts,  out  of  a  total  of  1,221  jury 
trials,  there  were  927  criminal  jury  trials  (seventy-six  percent)  and  294  civil 
jury  trials  (twenty-four  percent). 

The  Ministry  of  the  Attorney  General  gathers  statistical  information 
about  the  activities  of  Ontario  courts  including  the  Ontario  Court  (General 
Division).  Table  No.  1  below  sets  out  the  trials,  criminal  and  civil,  jury  and 
non-jury,  in  the  General  Division  for  1992  and  1993. 
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In  some  circumstances,  an  accused  can  acquire  a  jury  trial  for  an  offence  listed  under 
s.  553.  For  example,  under  s.  555(1),  the  provincial  court  judge  may  convert  the  trial  into 
a  preliminary  hearing  for  a  trial  that  could  be  by  jury. 

R.S.O.  1990,  c.  P.33. 

The  court  administrations  in  Cayuga,  Kitchener,  Newmarket,  North  Bay,  and  Timmins 
did  not  respond,  and  the  Task  Force  estimated  that  this  group  would  account  for  15% 
of  jury  activity  in  the  province. 


Table  No.  1 
Trials  —  Ontario  Court  (General  Division) 


1992 

1993 

Criminal  non-jury 

1,421  (23.3%) 

1,368  (24.2%) 

Criminal  jury 

1,048  (17.1%) 

1,018  (18.0%) 

Civil  non-jury 

2,940  (48.1%) 

2,573  (45.6%) 

Civil  jury 

704  (11.5%) 

686  (12.2%) 

Total 

6,113  (100%) 

5,645  (100%) 

Isolating  the  jury  activity,  Table  No.  1  shows  that  the  majority  of  jury 

J  trials  occur  in  the  criminal  domain;  about  forty  percent  of  the  total  number 

(_of  jury  trials  do  occur,  however,  in  civil  cases  (704  of  1,752  in  1992;  686  of 

1,704   in   1993).      Further,   these   figures   indicate   that,   in   each  year, 

approximately  four  out  of  five  civil  trials  are  conducted  without  a  jury  (2,940 

of  3,644  in  1992;  2,573  of  3,259  in  1993). 

The  Ministry  also  publishes  an  annual  report,  which  uses  a  March  31 
year-end.  Based  on  this  report  and  information  obtained  directly  from  the 
Ministry,  Table  No.  2  sets  out  for  a  five  year  period  the  statistics  about  civil 
trials  in  the  Ontario  Court  (General  Division)  excluding  family  law  and 
construction  lien  actions.  (A  civil  trial  includes  an  action  that  is  tried  or 
settled  at  trial.) 

Table  No.  2 
Civil  Trials  —  Ontario  Court  (General  Division) 


1988/89 

1989/90 

1990/91 

1991/92 

1992/93 

non-jury 

2,292 
(84.6%) 

2,055 
(86.6%) 

2,024 

(84.7%) 

2,388 
(81.6%) 

2,744 
(79.6%) 

jury 

418 
(15.4%) 

318 
(13.4%) 

367 
(15.3%) 

540 

(18.4%) 

702 
(20.4%) 

total 

2,710 

2,373 

2,391 

2,928 

3,446 

The  Ministry  classifies  civil  actions  as  "motor  vehicle  actions"  and  as 
"other".  Table  No.  3  uses  this  classification  to  identify  the  mode  of  trial  for 
civil  actions  for  a  two  year  period. 
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Table  No.  3 

Civil  Actions  —  Mode  of  Trial 

Ontario  Court  (General  Division) 


1991/92 

1992/93 

MV-non-jury 

450  (15.3%) 

473  (13.7%) 

other-non-jury 

1,950  (66.3%) 

2,271  (65.9%) 

MV-jury 

394  (13.4%) 

520  (15.1%) 

other-jury 

146  (5.0%) 

182  (5.3%) 

total 

2,940  (100%) 

3,446  (100%) 

C  Table  No.  3  shows  that  the  great  majority  of  civil  jury  trials  were  motor 
vehicle  actions  (73.0  percent  in  1991/92  and  74.1  percent  in  1992/93). 
Further,  it  appears  that  civil  jury  trials  represent  between  fifteen  to  twenty 
percent  of  all  civil  trials.  If  motor  vehicle  actions  are  removed,  then  civil  jury 
trials  constitute  only  six  to  seven  percent  of  all  civil  trials. 

The  statistics  from  the  Ministry  indicate  a  small  increase  in  civil  jury 
trial  activity  in  the  last  three  years.  However,  given  that  around  seventy- 
three  to  seventy-four  percent  of  civil  jury  trials  are  in  motor  vehicle  accident 
cases,  this  growth  may  reverse  itself  as  a  result  of  the  legislation  limiting  tort 
claims  for  motor  vehicle  accidents.  As  shown  in  Table  No.  4,  the  impact  of 
this  legislation  is  currently  reflected  in  the  Ministry's  statistics  for  motor 
vehicle  actions  commenced. 

Table  No.  4 

Motor  Vehicle  Actions  Commenced 

Ontario  Court  (General  Division) 


1988/89 

1989/90 

1990/91 

1991/92 

1992/93 

Actions 

26,394 

35,874 

26,064 

22,930 

7,032 

The  1988  Report  of  Inquiry  into  Motor  Vehicle  Accident  Compensation 
in  Ontario  (Osborne  J.,  Commissioner)  provides  some  useful  information 
about  the  usage  of  jury  trials  in  the  context  of  motor  vehicle  actions.  As  set 
out  in  Table  No.  5,  the  Report  reveals  that,  for  a  four  year  period,  a  more 
or  less  equal  number  of  motor  vehicle  cases  were  set  down  for  jury  and  for 
non-jury  trials. 


Table  No.  5 
Motor  Vehicle  Actions  Set  Down  for  Trial 


1982 

1983 

1984 

1985 

Non-jury 

3,134  (58%) 

2,918  (56%) 

2,793  (51%) 

2,861  (51%) 

Jury 

2,239  (42%) 

2,328  (44%) 

2,634  (49%) 

2,722  (49%) 

Total 

5,373  (100%) 

5,246  (100%) 

5,427  (100%) 

5,583  (100%) 

Table  No.  6  provides  similar  information  to  Table  No.  5  for  a  more 
recent  period.  The  information  in  Table  No.  6  suggests  that  there  has  been 
a  quite  dramatic  increase  in  the  selection  of  jury  trials  for  motor  vehicle 
claims,  from  less  than  half  of  the  cases  in  the  earlier  period  to  more  than 
two-thirds  in  the  latest  figures.  Anecdotal  evidence  indicates  that  this  trend 
is  a  consequence  of  more  defendants  (that  is,  insurance  companies)  selecting 
jury  trials  for  motor  vehicle  accident  cases.16 

Table  No.  6 
Motor  Vehicle  Actions  Set  Down  for  Trial 


1992 

1993 

Non-jury 

2,822  (33.8%) 

1,835  (29.3%) 

Jury 

5,528  (66.2%) 

4,419  (70.7%) 

Total 

8,350  (100%) 

6,254  (100%) 

The  Court  Reform  Task  Force  survey  provided  information  about  juror 
service  but  without  differentiating  between  criminal  and  civil  cases.  Given 
that  the  criminal  jury  sits  as  a  panel  of  twelve  and  the  civil  jury  sits  as  a 
panel  of  six,  and  given  the  distribution  of  criminal  and  civil  trials,  it  follows 
from  the  survey  that  approximately  2,000  citizens  served  as  civil  jurors  during 


16 


A  review  of  a  small  number  of  court  files  in  Toronto,  conducted  for  this  study  by  two  law 
students,  supported  the  anecdotal  evidence.  The  students  located  47  (out  of  145)  files 
of  civil  jury  trials  in  1993.  Forty  of  the  47  were  motor  vehicle  actions.  Sixteen  jury 
verdicts  were  identified,  of  which  10  had  awards  below  $50,000.  Only  three  awards  were 
above  $100,000  and  the  highest  verdict  (in  a  motor  vehicle  action)  was  $440,000. 
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the  period.17  This  result  is  consistent  with  calculations  from  the  Ministry  of 
the  Attorney  General's  annual  report,  which  indicates  that  approximately 
2,202  citizens  served  as  jurors  in  civil  cases  in  Ontario  courts  in  1990/91  and 
that  4,212  citizens  served  on  civil  juries  in  1992/93. 

One  additional  point  needs  to  be  made  about  the  usage  of  civil  juries 
in  Ontario.  It  is  significant  to  note  that,  for  reasons  that  will  become 
apparent  during  the  analysis  of  the  competing  arguments,  the  same 
administrative  infrastructure  of  court  and  sheriffs  officers  are  used  for  both 
criminal  and  civil  jury  trials. 


3.       EXPERIENCE  IN  OTHER  JURISDICTIONS 

(a)     Civil  Jury  Trials  in  Other  Jurisdictions  —  Enabling 
Legislation 

f  Civil  jury  trials  are   available  in  England18  and   in  all   Canadian 

provinces,19  except  Quebec,  where  they  were  abolished  in  1976.20    Civil 
juries  are  available  under  various  enabling  schemes. 

In  Manitoba  and  Nova  Scotia,  unless  waived,  jury  trials  are  required 
where  the  action  is  for  defamation,  malicious  arrest,  malicious  prosecution, 
or  false  imprisonment.  In  Nova  Scotia,  actions  for  criminal  conversation  and 
seduction  are  added  to  this  list  of  actions. 

In  Alberta,  jury  trials  are  never  mandatory  but  are  available  for 
defamation;  malicious  arrest;  malicious  prosecution;  seduction;  breach  of 
promise  for  marriage;  tort,  where  the  damages  exceed  $10,000;  and  the 


17 


18 
19 


20 


The  approximation  is  simply  the  product  of  multiplying  the  reported  civil  jury  trials,  294, 
by  6  and  then  adjusting  for  the  five  courts  (15%)  that  did  not  respond  to  the  survey.  The 
Task  Force  reported  that  for  thirty-eight  courts,  50,215  juror  candidates  attended  court 
of  which  31,539  (74%)  were  not  selected  for  jury  duty,  10,347  were  selected  for  one  trial 
(24%)  and  496  (1%)  were  selected  for  more  than  one  trial.  In  the  five  responding  courts 
that  did  not  provide  juror  information  to  the  Task  Force,  there  were  123  criminal  jury 
trials  and  33  civil  trials. 

Supreme  Courts  Act,  1981,  s.  69,  Rules  of  Supreme  Court,  0.33,  r.  2,  r.  5. 

Alberta,  Jury  Act,  S.A  1982,  c.  J-2,  Rules  of  Court,  Rules  234,  235;  British  Columbia, 
Supreme  Court  Act  1989,  S.B.C  1989,  c.  40,  s.  15,  Jury  Act,  R.S.B.G  1979,  c.  210,  Supreme 
Court  Rules  39(24)-(30);  Manitoba,  Court  of  Queens's  Bench  Act,  S.M.  1988-89,  c.  4,  s. 
64,  Queen's  Bench  Rules,  Rule  48,  Jury  Act,  RS.M.  1987,  c.  J30;  New  Brunswick,  Jury 
Act,  1991,  S.N.B.  1991,  c.  C24,  Rules  of  Court,  Rule  46;  Newfoundland  and  Labrador, 
Jury  Act,  1991,  S.N.  1991,  c.  16,  Rules  of  Court,  Rule  45;  Nova  Scotia,  Judicature  Act, 
R.S.N.S.  1989,  c.  240,  s.  34,  Juries  Act,  RS.N.S.  1989,  c.  242,  Rules  of  Practice,  Rule 
28.03;  Prince  Edward  Island,  Jury  Act,  S.P.E.I.  1992,  c.  37;  Rules  of  Court,  Rule  47.01; 
Saskatchewan,  Jury  Act,  1981,  S.S.  1981,  J-4.1,  Queen's  Bench  Rules,  Rule  196. 

S.Q.  1976,  c.  9,  s.  56. 
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recovery  of  property,  where  its  value  exceeds  $10,000.  The  scheme  is  similar 
in  Saskatchewan,  except  there  is  no  action  for  seduction  and  a  jury  trial  is 
available  in  an  action  where  the  amount  claimed  exceeds  $10,000.  It 
implicitly  follows  from  these  schemes  in  Alberta  and  Saskatchewan  that  jury 
trials  are  precluded  for  actions  not  included  in  the  permitted  list  of  claims. 

Saskatchewan,  however,  has  a  unique  provision  that  a  judge,  upon 
application,  may  order  a  jury  trial  where  the  ends  of  justice  will  be  best 
served  if  findings  of  fact  are  made  by  representatives  of  the  community  or 
the  outcome  of  the  litigation  is  likely  to  affect  a  significant  number  of 
persons  who  are  not  parties  to  the  proceedings. 

In  England,  jury  trials  are  required  in  the  Queen's  Bench  Division  if, 
upon  application,  the  court  is  satisfied  that  there  is  an  issue  of  fraud, 
defamation,  malicious  prosecution,  or  false  imprisonment.  The  English  Court 
has  a  discretion  to  order  jury  trials  in  other  cases.  The  approach  is  similar  in 
New  Brunswick  and  in  Newfoundland  but  deleting  fraud  and  adding  breach 
of  promise  of  marriage  and  in  Newfoundland  adding  also  seduction.  In 
England,  questions  of  foreign  law  are  to  be  decided  by  a  judge  alone. 

In  British  Columbia  and  Prince  Edward  Island,  jury  trials  are  precluded 
for  certain  listed  claims  but  are  otherwise  available.  While  the  details  of  the 
lists  vary,  generally  speaking,  equitable  claims  such  as  injunctions,  specific 
performance,  and  the  administration  and  execution  of  estates  and  trusts,  are 
precluded. 

Subject  to  expressly  or  implicitly  precluded  actions,  if  any,  in  England, 
Alberta,  British  Columbia,  Manitoba,  New  Brunswick,  Newfoundland,  Nova 
Scotia,  Prince  Edward  Island,  and  Saskatchewan,  jury  trials  are  available 
variously  upon  court  order  or  upon  serving  a  jury  notice. 

In  Alberta,  British  Columbia,  Manitoba,  Newfoundland, Prince  Edward 
Island,  and  Saskatchewan,  the  party  requesting  a  jury  must  pay  a  fee  covering 
the  expenses  of  the  jury  and  of  the  sheriffs  officers. 

In  England,  Alberta,  British  Columbia,  Nova  Scotia,  Prince  Edward 
Island,  and  Saskatchewan,  the  legislation  provides  that  a  judge  may  override 
the  request  for  a  jury  trial  and  order  a  trial  without  a  jury.  In  England, 
Alberta,  British  Columbia,  and  Newfoundland,  this  right  to  strike  out  a  jury 
is  enlarged  upon  by  a  provision  that  reserves  the  power  of  a  judge  to  take 
the  trial  away  from  a  jury  because  the  trial  will  involve  scientific 
investigations,  complex  issues,  or  prolonged  examination  of  documents  or  of 
accounts. 

The  enabling  legislation  in  other  jurisdictions  is  summarized  in  the  next 
table. 
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Table  No.  7 
Enabling  Legislation  for  Civil  Juries  in  Other  Jurisdictions 


Jury  mandatory  unless 
waived  for: 

Jury  permitted  by 
notice  or  by 
application  for: 

List  of  claims 
for  which  jury 
precluded 

Fee 

charged 
for  jury 
trial 

England 

n.a. 

fraud,  defamation, 
malicious 
prosecution,  false 
imprisonment,  others 
claims  discretionary 

n.a. 

no 

Alta. 

n.a. 

defamation, 
malicious  arrest, 
malicious, 
prosecution 
seduction,  breach  of 
promise,  torts 
($10,000+),  property 
($10,000+) 

n.a. 

yes 

B.C. 

n.a. 

All  save  precluded 

yes 

yes 

Man. 

defamation,  malicious 
arrest,  malicious 
prosecution,  false 
imprisonment 

All  claims 

n.a. 

yes 

N.B. 

n.a. 

defamation, 
malicious 
prosecution,  false 
imprisonment,  breach 
of  promise,  other 
claims  discretionary 

n.a. 

no 

Nfld. 

n.a. 

defamation, 
malicious 
prosecution,  false 
imprisonment,  breach 
of  promise, 
seduction,  other 
claims  discretionary 

n.a. 

yes 

N.S. 

defamation,  malicious 
arrest,  malicious 
prosecution,  false 
imprisonment,  criminal 
conversation,  seduction 

All  claims 

n.a. 

no 

P.E.I. 

n.s. 

All  save  precluded 

yes 

yes 

Sask. 

n.a. 

defamation, 
malicious  arrest, 
malicious 

prosecution,  breach 
of  promise,  claims 
over  $10,000, 
community 
involvement  in 
interests  of  justice 

n.a. 

yes 

(b)    Usage  of  Civil  Jury  Trials  —  Other  Jurisdictions 

A  variety  of  sources  indicate  that,  both  in  other  provinces  and  in 
England,  juries  are  very  rarely  used  in  civil  cases. 
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In  England,  the  case  law  holds  that,  apart  from  the  short  list  of  actions 
for  which,  if  requested,  a  jury  trial  is  generally  required,  an  order  for  a  jury 
trial  is  rarely  made;  and,  in  actions  for  personal  injury,  an  order  for  a  jury 
trial  will  not  be  made  unless  there  are  exceptional  circumstances.21  Severe 
injuries  are  not  an  exceptional  circumstance.  In  a  1965  judgment, 
Lord  Denning  M.R.  noted  that  civil  trial  by  jury  had  declined  in  England  to 
about  two  percent  of  cases  tried.22 

A  1975  report  of  the  Manitoba  Law  Reform  Commission  noted  that, 
in  Manitoba  in  the  period  1944  to  1956,  there  were  only  four  civil  jury  trials 
and  none  between  1957  to  1975.23 

The  Manitoba  experience  was  noted  in  the  Ontario  Law  Reform 
Commission's  1973  report  on  administration  of  Ontario  courts.  In  its  1973 
report,  the  Commission  also  reported  that:  in  Alberta  and  Saskatchewan,  the 
number  of  civil  jury  trials  was  negligible;  in  British  Columbia  and 
Newfoundland,  fewer  than  ten  percent  of  civil  cases  were  tried  by  a  jury;  in 
Nova  Scotia,  civil  juries  were  employed  in  not  more  than  five  percent  of 
Supreme  Court  cases  and  infrequently  in  the  County  Courts;  in  New 
Brunswick,  juries  in  civil  cases  were  extremely  rare;  and  in  Prince  Edward 
Island,  there  had  not  been  a  civil  jury  trial  in  five  years. 

In  a  1979  report  of  the  Law  Reform  Commission  of  Saskatchewan,24 
the  Commission  noted  that  civil  jury  trials  were  rare  in  Saskatchewan  with 
three  civil  jury  trials  in  1976  and  five  in  1977. 

In  a  1981  article,25  Bouck  J.  of  the  British  Columbia  Supreme  Court 
noted  that  fewer  than  three  percent  of  all  civil  cases  in  that  province  are 
tried  with  a  jury. 

At  a  1983  continuing  legal  education  seminar  in  Alberta,  it  was  noted 
that,  in  that  province,  the  use  of  a  jury  in  a  civil  case  was  infrequent  at 
best.26 


21  Ward  v.  James,  [1966]  1  Q.B.  273  (CA);  Sims  v.  William  Howard  &  Sons  Ltd,  [1964]  2 
Q.B.  409  (CA);  and  Hennell  v.  Ranaboldo,  [1963]  3  All  E.R.  684  (CA). 

22  Ward  v.  James,  supra,  note  21,  at  368. 

23  Manitoba  Law  Reform  Commission,  Report  on  the  Administration  of  Justice  in  Manitoba 
Part  II  -  A  Review  of  the  Jury  System  (1975),  at  37. 

24  Law  Reform  Commission  of  Saskatchewan,  Tentative  Proposals  for  Reform  of  the  Jury  Act 
(1979),  at  36. 

@    J.C  Bouck,  "The  Civil  Jury  Trial  in  British  Columbia"  (1981),  39  Advocate  105. 

W.S.  Sowa,  B.  Fryett,  "Civil  Jury  Practice:     Procedural  Considerations",  for  Legal 
Education  Society  of  Alberta,  October,  1983. 
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In  a  1993  discussion  paper,  the  Law  Reform  Commission  of  Nova 
Scotia  noted  that,  in  that  province,  in  many  jury  districts  there  were  no  jury 
trials  and  that  typically  the  larger  districts  had  only  one  or  two  civil  jury  trials 
annually.27 


(c)     Usage  of  Civil  Jury  Trials  —  United  States 

P  Jury  trials  are  far  more  widely  used  in  the  United  States  than  in 

Canada  or  Britain.28     Annually,  civil  jury  trials  terminate  about  50,000 

^claims.  This  no  doubt  reflects  the  fact  that  the  right  to  a  civil  jury  trial  is 
entrenched  by  the  Seventh  Amendment  to  the  United  States  Constitution 
and  by  similar  provisions  in  most  state  constitutions. 

Given  the  importance  of  jury  trials  in  the  United  States,  in  both 
criminal  and  civil  proceedings,  the  role  and  performance  of  juries  has  been 
the  subject  of  considerable  debate,  investigation,  analysis,  and  commentary 
by  American  attorneys,  judges,  court  administrators,  and  academics.  In  the 

(United  States,  the  use  of  civil  juries  has  been  the  subject  of  heavy  attack  and 
vigourous  defence  for  many  years.  The  debate  has  revived  recently  because 
of  a  perceived  crisis  in  the  insurance  industry  said  to  be  caused,  in  part,  by 
excessive  jury  awards.  As  a  result,  there  is  a  large  and  growing  body  of 
American  literature  about  civil  juries;  some  of  that  literature  will  be  explored 
below. 


4.       EVALUATING     THE     ARGUMENTS      FOR     AND      AGAINST 
RETENTION  OF  CIVIL  JURY  TRIALS 

(a)     Prefatory  Comments 

Several  problems  must  be  recognized  before  evaluating  the  arguments 
for  and  against  civil  juries.  There  is  the  problem  of  identifying  and  weighing 
the  rhetorical  and  political  elements  that  have  adorned  the  literature  and  the 
debate  about  the  possible  abolition  of  civil  jury  trials.29  There  is  the 
problem  that  any  evaluation  must  differentiate  remedial  deficiencies  in  civil 
jury  trials  from  inherent  deficiencies  in  the  concept  itself.   For  example,  to 


27 


28 


Law  Reform  Commission  of  Nova  Scotia,  A  Discussion  Paper:  Juries  in  Nova  Scotia 
(1993),  at  19. 

The  statistics  are  taken  from  M.  Galanter,  "The  Regulatory  Function  of  the  Civil  Jury", 
in  RE.  Litan  (ed.),  Verdict  —  Assessing  (he  Civil  Jury  System  (Washington:  The  Brookings 
Institution,  1993). 

For  an  analysis  of  the  rhetoric  and  of  its  use  for  political  purposes,  see  S.  Daniels,  "The 
Question  of  Jury  Competence  and  the  Politics  of  Civil  Justice  Reform:  Symbols,  Rhetoric, 
and  Agenda -Building"  (1989),  52  Law  and  Contemporary  Problems  269. 
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justify  the  abolition  of  the  civil  jury,  it  would  be  insufficient  simply  to  prove 
■*  that  jury  verdicts  are  often  inconsistent.  Such  a  proof  would  be  insufficient 
to  justify  abolition  because  this  deficiency  might  be  relatively  easily  and 
^inexpensively  remedied.  An  example  of  a  recent  reform  is  section  118  of  the 
Courts  of  Justice  Act,  which  allows  the  jury  to  be  given  guidance  about  the 
amount  of  damages  to  award.  This  provision  arguably  works  to  reduce  the 
likelihood  of  a  jury  making  an  unreasonable  award  and  makes  for  more 
consistency  in  jury  awards.  To  the  same  end  is  section  119  of  the  same  Act, 
which  directs  the  Court  of  Appeal  to  substitute  its  own  assessment  of 
personal  injury  damages,  if  it  considers  it  just.  An  opponent's  proof  based  on 
jury  deficiencies  also  would  be  insufficient,  unless  it  showed  that  non-jury 
trials  did  not  suffer  from  the  same  or  other  deficiencies.  Thus,  any  good 
argument  must  show  the  advantage  of  the  competing  mode  of  trial  and  the 
absence  of  deficiencies. 

p-  Another  problem  is  that  the  role  and  value  of  jury  trials  in  the  civil 
(context  is  different  from  their  role  and  value  in  the  criminal  context.  On  the 
rhetorical  side  of  the  debate,  this  means  that  the  abolition  of  civil  jury  trials 
cannot  fairly  be  described  as  a  threat  to  criminal  jury  trials,  where,  apart 
from  the  constitutional  safeguards,  there  may  be  very  good  and  independent 
reasons  to  retain  jury  trials.  On  the  merits,  this  means  the  debate  about  the 
role  of  the  civil  jury  must  be  placed  in  the  context  of  a  civil  jury  being  an 
element  of  the  resolution  of  disputes  between  private  citizens. 

Yet  another  problem  is  that  there  is  no  agreement  about  the  criteria 
to  be  used  to  measure  the  performance  or  contribution  of  juries  or  of  judges 
without  juries,  and  the  weight  to  be  assigned  to  any  criteria  may  be  debated. 
One  commentator30  has  suggested  the  following  as  criteria: 
representativeness  of  community  viewpoints,  impartiality,  legal  competence, 
factfinding  competence,  accuracy  of  decision,  consistency  of  decision,  dispute 
resolution,  legitimacy  (public  acceptance  and  participation)  and  efficiency 
(duration  and  expense  of  trial).  All  these  criteria  may  be  noted  in  the 
arguments  that  follow,  but  how  they  should  be  weighed  remains  problematic 
and  a  matter  of  value  judgment. 


$y  R  MacCoun,  "Inside  the  Black  Box:  What  Empirical  Research  Tells  Us  about 
Decisionmaking  by  Civil  Juries",  in  RE.  Litan  (ed.),  Verdict  —  Assessing  the  Civil  Jury 
System  (Washington:  The  Brookings  Institution,  1985),  at  168. 


16 
(b)    Arguments  For  the  Retention  of  Civil  Jury  Trials 
(i)      The  Safeguard  Against  Abuse  of  Power  Argument 

The  supporters  of  jury  trials  argue  that  jury  trials  shield  litigants  from 

e corruption,  systemic  bias,  and  abuses  of  executive,  legislative,  or  judicial 
power.  For  executive  and  legislative  power,  this  argument  is  viable  in  the 
context  of  criminal  proceedings;  however,  the  background  statistical 
information  and  the  description  provided  above  of  the  jurisdiction  for  civil 
jury  trials  reveal  that  this  argument  must  fail  in  the  context  of  civil  cases  as 
they  now  exist  in  Ontario.  The  various  statutes  that  preclude  juries  in  actions 
against  federal,  provincial,  and  municipal  governments,  and  the  numerous 
administrative  law  statutes  that  do  not  provide  for  juries  in  the  adjudication 
of  disputes  about  matters  involving  the  government  or  government  agencies 
(for  example,  the  Expropriations  Act,  the  Planning  Act,  the  Assessment  Act, 
or  the  Securities  Act)  undermine  the  supporters'  argument  that  civil  juries 
provide  citizens  with  protection  from  government  power  and  possibly  tyranny 
or  corruption.  This  protection  is  not  available  and  has  not  been  available  for 
some  time  in  Ontario  in  the  context  of  civil  proceedings. 

As  for  the  exercise  of  judicial  power,  while  there  may  be  cases  where 

[a  particular  judge  may  abuse  his  or  her  power  or  be  biased  and  while  there 
is  evidence  that  for  some  classes  of  litigants  a  judge  without  a  jury  may  be 
undesirable,  there  is  little  evidence  that  litigants  generally  select  or  need  jury 
trials  because  of  a  concern  that  the  judiciary  as  a  class  is  corrupt,  systemically 
biased,  or  tyrannical.  In  Ontario,  trials  by  judge  alone  are  overwhelmingly 
the  more  popular  mode  of  trial  except  for  motor  vehicle  claims.  Using 
Table  No.  3  and  isolating  the  classification  "other-non-jury",  which  excludes 
the  motor  vehicle  actions,  judge  alone  trials  occur  in  about  ninety-three 
percent  of  the  civil  cases  tried.  For  motor  vehicle  claims,  there  is  also  little 
evidence  that  jury  trials  are  sought  because  of  a  concern  about  the  abuse  of 
judicial  power.  Moreover,  if  judicial  corruption,  bias,  or  tyranny  existed  it 
would  not  necessarily  be  avoided  by  the  selection  of  a  jury  trial.  This  follows 
because  the  trial  judge  would  still  exercise  considerable  control  and  influence 
over  the  jury:  through  his  or  her  stature  and  official  role;  through  his  or  her 
authority  over  the  law,  evidence,  and  trial  procedure;  through  his  or  her 
charge  to  the  jury;  and  through  his  or  her  discretion  to  withdraw  the  case 
from  the  jury. 

_»        Over  all,  the  argument  that  juries  should  be  retained  as  a  safeguard 

'  against  abuse  of  power  is  very  weak  in  the  context  of  civil  actions  as  they 

l^now  exist  in  Ontario.    This  conclusion,  however,  leaves  the  question  of 

whether  the  availability  of  jury  trials  should  be  expanded  in  Ontario  to  allow 

juries  to  be  available  as  a  safeguard  against  abuses  of  government  or  judicial 

power  in  the  civil  law  context,  thus  providing  both  a  reason  for  civil  juries 
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that  does  not  exist  at  present  and  a  better  argument  for  retention.  The 
argument  would  be  better  because  the  role  of  a  jury  as  a  bulwark  of 
democracy  is  generally  accepted  and  is  supported  by  history,  literature,  and, 
in  the  criminal  context,  by  legislation  and  by  the  Charter. 

Assuming  an  expanded  jurisdiction,  however,  there  are  still  weaknesses 
in  the  safeguard  against  abuse  of  power  argument,  chiefly  because  of  the 
difference  between  criminal  and  civil  proceedings.  Unlike  criminal 
proceedings,  where  the  government  is  a  party  to  every  case  and  where 
f  legislative,  executive,  and  judicial  power  is  always  being  exercised,  most  civil 
I  cases  are  disputes  between  private  citizens  that  raise  no  issue  about  the 
\exercise  of  government  power.  Even  if  a  government  body  is  a  party  to  a 
civil  case,  the  exercise  of  government  power  may  not  be  an  issue  in  the  case. 
Moreover,  as  is  the  situation  for  accused  persons  in  criminal  proceedings 
(where  the  majority  of  accused  persons  choose  a  trial  without  a  jury,  if  they 
have  a  choice),  litigants  in  civil  proceedings  may  have  reasons  for  choosing 
a  trial  by  a  judge  alone.  Thus,  even  with  an  expanded  jurisdiction,  the 
supporters'  argument  based  on  juries  as  a  safeguard  against  abuse  of 
government  power  would  justify  civil  juries  only  for  that  (probably  narrow) 
class  of  civil  cases  in  which  the  exercise  of  government  power  is  in  issue  and 
one  of  the  litigants  would  prefer  trial  by  jury. 

v/        (ii)     The  Due  Process,  Community  Standards,  and  Law  Reform 
Argument 

The  supporters  of  jury  trials  argue  that  juries  maintain  the  integrity  of 
the  administration  of  justice  and  allow  the  law  to  respond  to  the  unique 
nature  of  individual  cases  and  to  reflect  contemporary  community  standards 
about  proper  conduct  and  adequate  remedies.  This  argument  builds  upon 
the  inherent  characteristics  of  a  jury  as  an  institution  for  decision  making. 

*/  The  jury  is  composed  of  laypeople  randomly  selected  from  the 
community  to  make  a  group  decision  without  giving  reasons,  who  then 
disband.  Generally  speaking,  the  jury's  decision  will  not  be  overruled  by  an 
appeal  court,  the  principle  being  that  the  verdict  of  a  jury  will  not  be  set 
aside  as  against  the  weight  of  the  evidence  unless  it  is  so  plainly 
unreasonable  and  unjust  as  to  satisfy  the  appeal  court  that  no  jury  reviewing 
the  evidence  as  a  whole  and  acting  judicially  could  have  reached  it.31  A  jury 
may  reach  a  decision  for  a  particular  case  without  the  institutional  pressures 
faced  by  a  judge,  who  is  a  professional  adjudicator  who  must  give  reasons  for 
the  decision  and  who  must  deal  with  the  authority  of  binding  precedent,  the 


McCannellv.  McLean,  [1937]  S.CR.  341,  and  Graham  v.  Hodgkinson  (1983),  40  O.R  (2d) 
697  (CA). 
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implications  of  the  decision  on  future  development  of  the  law,  lifelong  public 
and  peer  scrutiny  through  news  reports  and  published  law  reports,  and  the 
greater  willingness  of  an  appeal  court  to  review  and  reverse  his  or  her 
decision.  Because  a  jury  decision  is  a  group  decision,  arguably  it  is  less  likely 
to  be  idoscyncratic,  jaundiced,  or  to  reflect  individual  value  standards;  rather, 
the  randomly  selected  group's  decision  will  be  infused  with  current 
community  values  about  what  is  reasonable  conduct  or  what  is  a  reasonable 
remedy.32 

fThe  argument  based  on  the  inherent  characteristics  of  a  jury  adds  that 
a  jury  verdict  can  revitalize  and  reform  the  law,  and  concludes  with  the 
assertion  that  the  availability  of  jury  trials  in  civil  cases  preserves  due  process 
in  the  whole  administration  of  justice.  Advancing  this  argument,  an 
American  commentator  has  written:33 

[T]he  jury  helps  retain  the  salience  of  the  substantive  morality  embodied  in  the  law  — 
and  helps  align  that  morality  with  the  emergent  moral  sense  of  the  community  or 
^j  communities.  In  a  system  in  which  issues  of  culpability  are  typically  effaced  in  settlement 
and  routine  processing,  it  is  a  good  thing  that  at  the  end  of  the  day  there  is  a  recourse 
to  a  forum  that  can  respond  to  the  particulars  in  terms  of  moral  conviction  undiluted  by 
the  constraints  of  institutional  priorities  or  career  concerns. 

At  the  heart  of  this  argument  are  the  propositions  that  there  are  some 
cases  for  which  community  involvement  would  yield  better  justice  than  that 
available  from  systemically  constrained  judges  and  that  the  availability  of  jury 
trials  is  a  matter  of  due  process  for  these  particular  cases.  In  the  civil 
"context,  historically,  community  involvement  has  been  argued  as  desirable  in 
defamation  actions,  which  are  about  the  injury  to  one's  reputation  in  the 
community  and  in  false  arrest  and  false  imprisonment  actions,  which  are 
about  the  conduct  of  a  government  law  enforcement  officer  purporting  to 
serve  and  protect  the  community.  These  are  cases,  and  there  may  be  others, 
where  the  values,  attitudes,  or  priorities  of  the  community  are  themselves 
predominant  issues  in  the  case. 

This  supporters'  argument  gains  strength  because  of  the  opponents' 
inability  to  categorically  assert  that  a  judge  alone  trial  will  always  be 
preferable.  The  supporters'  argument  also  gains  some  strength  by  pointing 
out  cases  —  usually,  however,  in  the  criminal  context  —  where  the  jury  acts 
as  a  safeguard  against  laws  that  the  community  now  regards  as  repugnant  or 
outdated. 


32 


33 


Although  the  question  of  jury  selection  and  composition  is  beyond  the  scope  of  this 
paper,  there  has  been  a  debate  for  some  time  about  whether  or  not  the  jury  does 
provide  a  genuine  representation  of  the  community  because  the  rules  of  jury  selection, 
particularly  the  rules  about  peremptory  challenges  and  about  the  size  of  the  jury,  may 
disturb  the  random  sampling. 

Galanter,  supra,  note  28,  at  89-90. 
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r-         The  ultimate  conclusion  of  the  due  process,  community  standards,  and 
law  reform  argument  is  that  civil  juries  make  a  unique  contribution  to  the 

V^workings  of  justice  and  should  therefore  be  retained.  There  are,  however, 
weaknesses  to  this  argument.  The  argument  justifies  the  retention  of  jury 
trials  only  for  some  cases,  that  is,  those  for  which  community  involvement 
would  be  beneficial.  This  observation  raises  questions  about  whether  juries 
are  being  used  for  appropriate  cases  or  whether  they  are  instead  being  used 
where  their  special  characteristics  as  a  decision  maker  are  neutral  or,  worse, 
disadvantageous  to  the  administration  of  justice.  Indeed,  this  last  question 
underlies  one  of  the  arguments  made  by  those  arguing  for  abolition  of  civil 
juries,  namely,  that  juries  are  being  used  not  for  their  inherent  merits  but"- \ 
because  of  the  essentially  tactical  advantages  they  offer  to  the  various  parties.  J 
This  counter-argument  was  made  by  the  Ontario  Law  Reform  Commission 
in  its  1973  report  and  it  explains  the  current  position  in  England  where 
courts  rarely  grant  permission  for  a  jury  trial. 

The  proposition  that  certain  civil  cases  are  appropriate  for  a  jury  and 
that  others  are  not  was  accepted  by  Lord  Devlin,  who  was  an  admirer  of  the 
virtues  of  trial  by  jury.  In  his  book,  Trial  by  Jury,  he  employed  this 
proposition  to  explain  and  to  justify  the  decline  of  civil  juries  in  England. 
Using  the  context  of  a  civil  case  about  carelessness,  Lord  Devlin  stated:34 

In  a  case  which  was  unique  I  should  say  unhesitatingly  that  a  question  of  carelessness  was 
better  settled  by  a  jury  than  by  any  other  tribunal.  Where  there  is  no  precedent  to  act 
as  a  guide,  a  common  opinion  is  better  than  a  single  one.  But  cases  that  come  up  for 
trial  rarely  are  unique....  Whenever  cases  about  carelessness  belong  to  a  type,  it  is 
inevitable  that  there  should  also  grow  up  a  typical  standard  of  care;  it  is  not  something 
that  can  be  put  into  a  formula  which  the  jury  can  be  told  to  apply;  it  depends  upon  a 
knowledge  of  the  sort  of  approach  that  is  generally  made  to  cases  of  the  type....  where 
a  case  belongs  to  a  type,  it  is  an  informed  mind  that  is  needed  rather  than  a  fresh  one. 

Lord  Devlin  accepted  that  jury  verdicts  are  inherently  inconsistent  and 
suggested  the  factor  of  predictability  as  a  measure  for  determining  what  sort 
\^of  case  was  appropriate  or  inappropriate  for  a  jury.   He  stated:35 

[S]o  you  will  find  that  in  modern  times,  the  mode  of  trial  is  allowed  to  depend  upon  the 
importance  of  [predictability]  in  relation  to  the  type  of  case  that  is  being  tried.  When,  for 
example,  a  man  is  on  trial  for  his  liberty,  predictability  is  quite  unimportant.  What  is  then 
wanted  is  a  decision  on  the  merits  that  will  after  the  event  satisfy  the  public  that  justice 
as  the  ordinary  man  understands  it  has  been  done.  Likewise,  when  a  man's  honour  or 
reputation  is  at  stake....  In  any  case  in  which  there  is  going  to  be  hard  swearing  on  both 
sides,  the  result  is  unpredictable  anyway  until  the  witnesses  have  been  heard  and 
compared.  Cases  which  have  one  or  more  of  these  characteristics  will  be  probably  either 
criminal  or,  if  civil,  will  fall  into  one  of  the  categories  in  which  trial  by  jury  is  given  as  of 


34  Lord  Devlin,  Trial  by  Jury  (Revised  Edition)  (London:  Stevens  &  Sons  Limited,  1966), 
at  142-43. 

35  Ibid.,  at  157-58. 
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right.'361  If  the  case  is  of  a  common  type  in  which  there  is  no  hot  dispute  on  the  facts 
—  for  example,  the  ordinary  accident  case  on  the  roads  or  in  the  factories;  there  is  often 
an  acute  conflict  on  certain  parts  of  the  evidence  but  rarely  wholesale  perjury  —  a  jury 
is  not  normally  allowed,  unless  the  case  has  some  exceptional  feature;  otherwise,  if  a  jury 
were  allowed  in  one,  it  would  have  to  be  allowed  in  all. 

CLord  Devlin  concluded  that  trial  by  jury  remained  a  fine  instrument  of 
justice  but  that  civil  cases  for  which  it  was  suited  were  rare.  The  same 
conclusion  can  be  made  about  the  situation  in  Ontario  where  most  jury 
actions  involve  motor  vehicle  claims,  the  adjudication  of  which  arguably  does 
not  require  the  special  features  of  a  jury.  As  already  noted,  once  motor 
vehicle  actions  are  excluded,  about  ninety-three  percent  of  civil  trials  in 

I  Ontario  are  tried  by  a  judge  alone.  This  suggests  that  litigants  generally  are 
not  seeking  the  special  features  of  a  jury  trial.  As  will  be  seen  below,  the 
opponents  go  farther  and  argue  that  the  availability  of  jury  trials  for  most 
civil  claims  including  motor  vehicle  claims  may  actually  be  harmful. 

*-  The  conclusion,  then,  is  that  in  Ontario  the  due  process,  community 
/  standards,  and  law  reform  characteristics  of  a  jury  trial  are  rarely  required 
£_or  used.  Thus,  at  best,  the  argument  based  upon  the  inherent  characteristics 
and  virtues  of  a  jury  would  justify  retaining  civil  juries  only  for  the  class  of 
cases  where  the  special  features  of  a  jury  have  a  useful  role  to  play. 
Historically,  these  are  cases  where  the  need  for  predictability  is  modest  and 
where  community  involvement  would  be  desirable  because  community  values, 
attitudes  or  priorities  are  predominant  issues  in  the  case. 


(iii)   The  Catalyst  Argument 

The  supporters  of  civil  jury  trials  argue  that  the  availability  of  jury  trials 
for  civil  cases  facilitates  the  resolution  of  disputes  by  encouraging  settlement 
before  trial.  This  argument  proceeds  along  the  following  lines. 

CIn  the  civil  justice  system,  disputes  are  resolved  by  settlements  or  by 
trials.  Settlements  predominate,  and  trials  are  few.  Indeed,  the  system 
would  not  work  at  all  but  for  the  very  high  percentage  of  settlements.  If  the 
significance  of  trials  to  the  civil  justice  system  were  determined  by  reference 
only  to  the  number  of  disputes  settled  by  trials,  trials  would  have  a  minor 
role  to  play.  However,  trials  play  a  major  role  because  the  prospect  of  a 
trial  fundamentally  influences  and  informs  the  settlement  process.  The 
prospect  of  trial  provides  a  necessary  deadline  for  the  negotiation  process 
leading  to  settlement,  and  the  parties  negotiate  the  terms  of  the  settlement 
in  large  part  by  reference  to  their  respective  expectations  of  the  result  of  the 


36     The  reference  here  is  to  libel,  slander,  malicious  prosecution,  false  imprisonment, 
seduction,  breach  of  promise  of  marriage,  and  fraud. 
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trial.  So,  trials  are  an  essential  component  of  the  civil  justice  system,  not  so 
much  for  their  direct  contribution  but  because  of  their  indirect  contribution     I 
to  negotiated  settlements.  The  supporters  go  on  to  argue  that  civil  jury  trials  — "' 
are  valuable  because,  given  the  possibly  superior  characteristics  of  a  jury  as 
a  finder  of  facts,  they  are  a  particularly  effective  catalyst  for  settlement. 

But  the  retentionist  argument  encounters  difficulty  on  this  last  point. 
Given  the  context  of  a  system  where  settlement  is  the  essential  aim  and  a 

[trial  is  the  catalytic  alternative,  there  is  little  evidence  to  prove  that  the 
availability  of  a  jury  trial  creates  a  stronger  incentive  to  settlement  than  does 
the  prospect  of  a  trial  without  a  jury.  Indeed,  there  is  a  strong  counter- 
argument that  the  catalytic  function  is  better  and  more  fairly  served  by  a 
non-jury  trial  because  the  range  of  results  of  a  non-jury  trial  are  more 
predictable  and  because  the  range  of  results  of  a  non-jury  trial  are  better 
known.  This  is  because  there  is  a  comprehensive  and  constantly  improving 
system  for  dissemination  of  information  about  the  results  in  non-jury  trials, 
while  in  Ontario,  apart  from  newspaper  reports  and  discourse  between 
practitioners  about  their  experiences  in  court,  there  is  no  reporting  of  the 
results  in  civil  jury  cases  other  than  the  rare  report  of  an  appeal  of  a  civil 
jury  verdict.37  The  counter-argument  advances  to  assert  that  the  inherent 
characteristics  of  a  jury  are  actually  counterproductive  to  settlement. 
Professor  Priest  argues:38 

Each  of  the  principal  institutional  characteristics  of  the  civil  jury  impairs  the  efforts  of 
private  litigants  to  settle  and  leads  to  the  predominance  of  routine  disputes  in  the  civil 
jury  caseload.  Decision  by  lay  citizens  rather  than  professionals  increases  the  uncertainty 
of  outcome.  Random  selection  of  citizens  increases  the  uncertainty  of  outcome.  The 
discontinuous  nature  of  decision  by  any  single  jury  and  the  failure  of  the  jury  to  explain 
or  justify  its  decision  precludes  a  careful  estimate  of  the  outcome  based  upon  past 
behaviour  and,  thus,  increases  the  uncertainty  of  outcome.  One  may  readily  endorse  that 
it  is  crucial  to  our  democratic  system  to  convene  a  group  of  twelve  citizens,  chosen 
randomly  from  the  population,  who  sit  discontinuously  rather  than  professionally  and 
decide  aresponsibly,1391  for  the  resolution  of  disputes  involving  complicated  societal 
values  or  political  issues.  But  each  of  these  characteristics  is  antagonistic  to  the  private 
resolution  of  routine  disputes. 

To  the  response  that  jury  trials  generate  settlements  precisely  because 

fof  their  uncertainty  in  results,  the  reply  is  that  this  uncertainty  could  also 
generate  speculative  claims.  In  any  event,  reliance  on  unpredictability  is 
hardly  a  principled  way  to  resolve  disputes;  worse  it  arms  institutional 


37      For  a  discussion  of  the  importance  of  knowledge  of  jury  results  as  a  factor  in  the 
regulatory  function  of  civil  juries,  see  Galanter,  supra,  note  28. 

\^J  G.L.  Priest,  "Justifying  the  Civil  Jury",  in  RE.  Litan  (ed.),  Verdict  —  Assessing  the  Civil 
Jury  System  (Washington:   The  Brookings  Institution,  1993),  at  130. 

39     The  word  "aresponsibly"  is  used  to  describe  the  feature  of  jury  decisions  that  the  jury 
does  not  give  reasons  and  generally  will  not  be  reversed  on  appeal  absent  gross  error. 
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litigants  with  a  powerful  tactical  weapon  because  of  their  ability  to  spread  the 
risk  across  their  inventory  of  claims  or  defences. 

Thus,  the  catalytic  argument  is  a  poor  argument  for  retaining  civil  jury 
trials  in  Ontario. 


ji 


(iv)    The  Competence  Argument  (For  Juries) 

Supporters  of  civil  jury  trials  argue  that  as  a  matter  of  dispensing 
justice,  the  quality  of  jury  verdicts  is  better  than  judgments  reached  in 
Inon-jury  trials.  This  argument  relies  on  the  institutional  characteristics  of  a 
jury,  particularly  the  fact  that  jury  decisions  are  group  decisions.  This 
characteristic  is  particularly  important  for  those  who  argue  for  the  retention 

Cof  civil  juries  because  they  point  to  psychological  studies  that  show  that 
groups  handle  certain  intellectual  tasks  better  than  individuals.40 

An  immediate  difficulty  with  this  argument  is  that  it  assumes  that  there 
is  some  measure  for  competence.  However,  the  accuracy  of  the  verdict  or 
judgment  cannot  be  a  criterion,  since  if  the  correct  result  were  known,  there 
would  be  no  dispute  to  be  resolved.  Thus,  the  competence  of  juries  has 
historically  been  measured  by  studies  comparing  jury  results  with  the  results 
that  judges  say  they  would  have  reached  in  the  same  case  and  by  archival 
investigations  comparing  reported  judgments  and  verdicts.41  These  studies 
indicate  that  juries  usually  respond  as  judges  would.  The  University  of 
Chicago  Jury  Project,  the  seminal  study  by  Kalven  and  Zeisel,  indicated  that 
judges  agreed  with  jury  verdicts  about  eighty  percent  of  the  time  and  that  on 
average  jury  awards  tended  to  be  higher  than  judge  awards.  Recent 
anecdotal  evidence  in  Ontario  indicates  that  jury  awards  now  tend  to  be 
lower  that  judge  awards.  The  eighty  percent  concordance  between  judge  and 
jury  and  the  inherent  inability  of  determining  which  mode  of  trial  would  yield 
the  "correct"  result  for  the  balance  of  the  cases  suggests  that  judges  and 
juries  are  equally  competent. 

While  juries  are  competent,  there  is,  however,  no  empirical  evidence 
to  suggest  that  juries  reach  better  or  more  correct  results  than  judges. 
Moreover,  using  the  criteria  of  uniformity,  consistency,  or  certainty,  there  is 
|  a  counter-argument  that  juries  collectively  do  not  provide  better  results.  This 
counter-argument  about  the  competence  of  juries  is  advanced  by  opponents 
and  is  discussed  below;  however,  for  the  supporters  of  juries,  the  immediate 


40      For  an  example  of  this  argument,  see,  CW.  Joiner,  Civil  Justice  and  the  Jury  (1962), 
at  25-35. 

QD    H.  Kalven,  Jr.,  "The  Dignity  of  the  Civil  Jury"  (1964),  50  Virginia  L.  Rev.  1055. 
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conclusion  is  that  the  competence  argument  for  juries  is  not  determinative 
and  does  not  justify  the  retention  of  juries  in  civil  cases. 


[ 


(v)     The  Confidence  in  Fair  Treatment  Argument 

The  supporters  of  civil  jury  trials  argue,  essentially  as  a  matter  of 
common  sense,  that  the  judgment  of  one's  peers  is  more  tolerable  than  a 
judgment  from  a  judge  alone  because,  with  a  peer  judgment,  a  litigant  may 
be  confident  of  having  received  fair  treatment.  However,  while  some 
disappointed  litigants  may  take  comfort  from  the  fact  that  their  defeat  was 
administered  by  their  peers,  as  a  matter  of  common  sense,  it  seems  equally 
tenable  that  a  litigant,  who  presumably  believes  in  the  merits  and  justice  of 
his  or  her  case,  will  be  just  as  disappointed  by  a  jury  verdict  as  by  a  judge's 
decision.  Even  more  cogent  is  the  argument  that  a  disappointed  litigant  is 
more  likely  to  tolerate  an  adverse  judgment  when  the  reasons  for  the  results 
are  provided  in  writing  and  subject  to  scrutiny  on  appeal.  Moreover,  it  is 
arguable  that  the  administration  of  civil  justice  need  not  be  required  to 
accommodate  the  subjective  feelings  of  the  litigant;  more  important  is  the 
reality  and  the  perception  of  the  public  that  justice  is  objectively  being  done. 
The  demonstration  of  an  objective  standard  of  justice  is  adequately  met  by 
a  public  trial  with  written  reasons  for  judgment.  In  Ontario,  where  there  are 
no  obstacles  to  the  selection  of  a  jury  trial,  the  acceptance  of  non-jury  trials 
as  providing  fair  treatment  is  shown  because  litigants  overwhelmingly  are 
prepared  to  have  their  cases  decided  without  a  jury. 

All  in  all,  the  confidence  in  fair  treatment  argument  for  retaining  civil 
juries  is  weak. 


(vi)  The  Participation  Argument 

,_         The  supporters  of  civil  jury  trials  argue  that,  to  the  benefit  of  society, 
I  jury  duty  provides  ordinary  citizens  with  an  opportunity  to  participate  in  the 
administration  of  their  society's  justice  system.    As  observed  by  Professor 
George  L.  Priest,  this  argument  has  been  rarely  challenged;  he  states:42 

[I]n  the  civil  jury  literature  over  the  years,  the  educative  function  of  the  civil  jury  has 
come  to  trump  effectively  any  jury  scepticism,  because  the  postulated  product  of  jury 
experience  —  increased  civil  responsibility  —  can  be  thought  to  be  of  nearly  infinite 
value  in  a  democracy.   Whatever  the  reason,  there  has  been  little  effort  over  the  years 


<§)    G.L  Priest,  "The  Role  of  the  Civil  Jury  in  a  System  of  Private  Litigation",  [1990]  The 
University  of  Chicago  Legal  Forum  161,  at  187. 
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either  to  measure  with  any  precision  how  jury  service  alters  commitment  to  democracy, 
or  to  compare  jury  service  to  other  civic  experiences  or  to  other  educational  mechanisms 
for  improving  citizenship. 

In  addition  to  noting  the  absence  of  any  studies  to  prove  the 
participation  argument,  Professor  Priest  points  out  that,  because  of 
population  growth,  currently  very  few  citizens  are  afforded  an  education 
about  democracy  through  jury  duty.  For  example,  a  modern  Chicago  citizen 
faces  a  probability  of  jury  duty  once  every  260.2  years,  while  in  the  last 
century,  a  Chicago  citizen  would  be  called  for  jury  duty  once  every  three  or 
four  years. 

C  Professor  Priest  also  points  out  that  little  thought  has  been  given  to 
whether  all  disputes  provide  an  educational  experience  in  the  civic  virtues. 
His  analysis  of  all  civil  jury  trials  in  Cook  County,  Illinois  (16,984  cases)  for 
the  period  between  1959  to  1979  reveals  that  63.17  percent  of  the  cases 
involved  motor  vehicle  accidents,  27.45  percent  involved  other  tort  claims, 
and  only  4.9  percent  involved  governments  as  defendants  or  as  plaintiffs. 
Sorted  differently,  his  analysis  reveals  that  52.91  percent  of  the  cases  were 
about  truly  routine  injuries,  no  more  serious  than  a  fracture.  By  comparison, 
all  criminal  cases  involve  state  power  and  the  liberty  and  reputation  of  the 
accused  citizen,  and  it  is  fair  to  argue  that  participation  in  the  adjudication 
of  a  criminal  proceeding  is  a  more  valuable  educational  experience  in  civics 
than  adjudicating  a  civil  case.  This  argument  applies  with  greater  strength 
to  Ontario  where  civil  actions  against  government  are  not  tried  by  a  jury  and 
where  an  even  higher  percentage  of  civil  jury  trials  involve  motor  vehicle 
accidents. 

In  Ontario,  as  we  have  seen,  fewer  than  4,200  citizens  a  year  would  be 
beneficiaries  of  an  education  in  civics  from  jury  duty  in  civil  cases,  and  this 
education,  with  very  few  exceptions,  would  be  in  a  case  involving  a  motor 
vehicle  accident.  Apart  from  the  rare  cases  of  malicious  arrest,  malicious 
prosecution,  and  wrongful  imprisonment,  which  would  involve  a  police 
officer,  none  of  the  cases  would  involve  a  governmental  element. 

These  figures  and  the  nature  of  the  cases  decided  in  Ontario  suggest 
that  civil  jury  trials  make  an  extremely  modest  contribution  to  improved 
citizenship  in  Ontario  and  a  contribution  that,  standing  alone,  would  not 
justify  the  retention  of  civil  jury  trials. 


(vii)        The  Onus  of  Proof  Argument 

The  supporters  of  civil  jury  trials  argue  that,  given  its  long  history  and 
tradition  as  a  valued  social  institution,  the  civil  jury  trial  should  not  be 
abolished  without  overwhelming  evidence  justifying  abolition.  This  argument, 
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usually  accompanied  with  rhetorical  references  to  the  Magna  Carta,43  is 
ultimately  neutral.  On  the  one  hand,  it  is  fair  to  demand  and  expect 
evidence  to  justify  the  discontinuance  of  an  institution  that  has  a  record  of 
valuable  public  service;  on  the  other  hand,  social  institutions  are  products  of 
social  conditions,  so  they  ought  to  change  as  social  conditions  and  public 
policy  change.  The  onus  of  proof  argument  simply  shifts  attention  to  the 
merits  of  the  arguments  of  the  opponents,  who  must  make  a  case  for  change. 

There  is,  however,  a  more  contemporary  version  of  this  argument.  It 
suggests  that  we  are  living  in  a  time  when  populist  values  —  the  sense  that 
citizens  should  have  the  opportunity  to  participate  directly  in  governance  — 
are  very  strong.  The  authority  and  legitimacy  of  institutions  and  their  leaders 
is  everywhere  under  attack.  Courts  and  judges,  while  retaining  greater 
legitimacy  than  other  institutions,  are,  by  no  means,  immune  from  such 
criticisms.  Therefore,  one  might  hesitate  before  abolishing  one  of  the 
instruments  through  which  individuals  can  participate  directly  in  the  judicial 
process  —  even  if  the  actual  number  of  citizens  who  do  so  is  very  small. 
There  may,  then,  be  a  symbolic  reason  for  retention  on  these  grounds. 


(c)     Arguments  Against  the  Retention  of  Civil  Jury  Trials 

(i)      The  Cost-Benefit  Argument 

The  opponents  of  civil  jury  trials  argue  that  non-jury  trials  effectively 
administer  justice.  The  benefits  of  jury  trials  that  favour  their  retention  in 
criminal  proceedings  are  not  present  to  the  same  degree,  or  at  all,  in  civil 
proceedings  where  the  availability  of  jury  trials  not  only  imposes  burdens  on 
p  jurors  but  increases  the  expense  of  the  trial  to  the  immediate  litigants,  to  the 
I  litigants  in  other  cases,  and  to  society,  which  must  provide  the  infrastructure 
for  the  administration  of  justice. 

The  cost-benefit  argument  does  not  need  to  assert  that  civil  jury  trials 
are  inherently  deficient  in  any  way.  Rather,  it  says  that,  in  the  civil  context, 
[non-jury  trials  do  the  job  and  do  it  cheaper.  The  cost-benefit  argument  is 
supported  by  identifying  costs  associated  with  jury  trials  that  would  be 
avoided  or  reduced  in  a  regime  where  only  non-jury  trials  are  available,  and 
by  demonstrating  that  civil  jury  trials  waste  court  resources  and  are  harmful 
to  the  administration  of  justice  because  they  take  longer  to  try  than 
comparable  civil  non-jury  cases.  The  matter  of  longer  trial  times  for  jury 
trials  is  particularly  important  to  the  cost-benefit  argument. 


The  reference  is  to  clause  39:  "No  freeman  shall  be  taken  or  imprisoned  or  disseised 
or  exiled  or  in  anyway  destroyed,  nor  will  go  upon  him  nor  sent  upon  him,  except  by  the 
lawful  judgment  of  his  peers  or  by  the  law". 
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Calculating  the  actual  costs  associated  with  civil  jury  trials  is  very 
difficult.  The  Court  Reform  Task  Force  survey  provided  estimates  about  the 
expense  to  the  provincial  government  of  the  cost  of  a  jury  for  the  year 
ending  June  30,  1991.  In  the  report,  to  account  for  the  five  venues  that  did 
not  respond,  the  total  number  of  jury  trials  was  extrapolated  from  1,221  to 
1,404,  and,  using  this  figure  and  extrapolations  from  the  courts  that  did 
respond,  the  Task  Force  estimated  juror  fees  at  $234,672.85.  The  Task 
Force  estimated  juror  expenses  (travel,  food,  and  accommodation)  at 
$1,667,214.60.  The  total  expense  for  jurors  was  $1,901,887.45  for  all  criminal 
and  jury  trials.  It  is  difficult  to  be  precise  in  allocating  this  expense  between 
the  civil  jury  trials  and  criminal  jury  trials  because  of  the  difference  in  size 
of  the  jury,  but  between  $250,000  to  $350,000  is  a  rough  estimate  of  the  cost 
of  jurors  for  civil  trials. 

It  should  be  noted  that  Ontario  jurors  are  paid  very  modestly  for  their 
service  to  society,  and  are  offered  little  compensation  for  actual  losses  or  for 
any  inconvenience  or  disturbance  to  their  personal  or  business  affairs.  Under 
provincial  regulations,44  no  fee  is  paid  for  trials  up  to  ten  days  in  length,  the 
fee  is  $40  per  day  for  the  eleventh  to  forty-ninth  day  of  a  trial,  and  $100  per 
day  thereafter.  The  daily  travel  allowance  is  minimal,  and  for  jurors  in  urban 
centres,  the  allowance  may  be  below  the  cost  of  public  transit  fares.  (It 
should  also  be  noted,  however,  that  much  of  the  cost  of  juror  expense  could 
be  recovered  if  Ontario  were  to  adopt  the  practice  of  some  provinces  of 
requiring  the  party  requesting  a  jury  to  pay  a  fee  covering  the  expenses  of 
the  jury  and  of  the  sheriffs  officers,  although  the  fairness  and  the  effect  on 
access  to  justice  of  this  practice  would  have  to  be  considered.) 

No  study  is  available  about  other  costs  to  the  government,  either 
operating  or  capital,  that  might  be  associated  with  civil  jury  trials,  or  with 
criminal  jury  trials  for  that  matter.45  For  example,  the  cost  associated  with 
preparing  and  serving  a  summons  for  jury  duty  has  not  been  allocated  for 
civil  jury  trials.  Similarly,  no  study  is  available  allocating  the  salary  of  judges, 
clerks,  sheriffs,  administrators,  secretaries,  or  other  court  staff46  for  their 
jury  related  work  and  there  is  no  study  calculating  the  costs  of  the  physical 
plant  and  facilities  used  for  jury  trials.     However,  since  civil  jury  trials 


44  R.RO.  1990,  reg.  4  and  reg.  11. 

45  In  its  1973  report,  the  Ontario  Law  Reform  Commission  tentatively  estimated  for  the 
Judicial  District  of  York  $20,000  for  administrative  costs,  $35,000  for  personnel,  and 
$5,000  for  stationary  and  office  supplies  as  the  cost  for  maintaining  civil  and  criminal 
juries. 

46  One  obvious  saving,  however,  would  be  the  cost  of  additional  court  officials  now  required 
to  be  present  —  one  in  each  courtroom  —  to  meet  the  needs  of  the  jury.  Ministry 
sources  estimate  that  the  elimination  of  these  positions  for  civil  jury  trials  would  generate 
savings  of  approximately  $338,000.00  per  annum. 
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currently  represent  around  forty  percent  of  the  jury  trials  in  the  province,  it 
follows  that  there  would  be  some  savings  by  the  abolition  of  civil  jury  trials. 

The  crucial  issue  in  estimating  cost  is  relative  length  of  trials.  That  jury**\ 
trials  take  longer  than  non-jury  trials  has  traditionally  been  advanced  as  a 
significant  reason  justifying  the  abolition  of  civil  juries.    In  1988,  in  the -J 
United  States,  the  National  Center  for  State  Courts  published  a  study 
entitled  On  Trial:  the  Length  of  Civil  and  Criminal  Trials  and  described  the 
significance  of  trial  time  as  follows:47 

Unduly  long  trials  squander  tax  dollars  by  squandering  court  resources.  Although  only 
a  small  portion  of  cases  require  a  trial,  trials  consume  the  largest  single  segment  of 
available  judge  time,  a  court's  most  precious  resource.  Each  hour  a  judge,  clerk,  court 
reporter,  bailiff,  and  courtroom  are  monopolized  by  a  trial  that  takes  longer  than 
reasonably  necessary  is  forever  lost  to  other  litigants  awaiting  their  day  in  court....  [A] 
firm  and  unavoidable  trial  date  is  the  most  effective  stimulant  to  attorney  preparation 
for  trial.  And  it  is  attorney  preparation  for  trial  that  is  critical  to  stimulating  fair  pretrial 
settlements.  To  make  a  trial  date  believable,  the  court  must  have  a  judge  and  courtroom 
available.  Greater  availability  translates  directly  into  more  scheduled  trials,  earlier 
settlements,  and  more  prompt  resolution  of  those  disputes  that  require  trials.  The  list 
of  reasons  to  be  concerned  about  trial  length  could  be  continued,  but  the  above  list  of 
undue  delay,  expense,  waste,  and  stalled  settlements  is  sufficient  to  make  the  point. 

It  has  been  a  commonly  held  view  of  lawyers  and  judges  that  jury  trials 
take  longer  than  comparable  non-jury  trials,  but  until  relatively  recently  there 
has  been  little  detailed  empirical  evidence  proving  this  view  to  be  the  case. 
In  its  study,  the  National  Center  for  State  Courts  analyzed  more  than  1,500 
jury  and  non-jury  trials  in  three  trial  courts  of  general  jurisdiction  in  New 
Jersey,  Colorado,  and  California.  The  study  established  median  trial  lengths 
for  civil  jury  and  non-jury  cases  measured  in  hours  and  minutes  of  court 
time.  While  the  exact  distribution  of  case  types  between  jury  and  non-jury 
trials  is  not  clear  from  the  published  report,  it  appears  that  the  same  type  of 
cases  were  heard  with  or  without  a  jury  in  the  courts  studied,  and  that 
differences  in  case  selection  are  therefore  not  likely  to  account  for 

C differences  in  trial  times.   The  study  confirmed  that  civil  jury  trials  do  last 
considerably  longer  than  non-jury  trials.   The  median  total  trial  time  for  a 


47      National  Center  for  State  Courts,  On  Trial:  The  Length  of  Civil  and  Criminal  Trials 
(1988),  at  2. 
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civil  non-jury  trial  was  four  hours  and  fifty-four  minutes  (say  one  day),  and 
the  median  total  trial  time  for  a  civil  jury  trial  exclusive  of  jury  deliberation 
time  was  thirteen  hours  and  thirty  minutes  (say  over  two  days).48 

Once  it  is  established  that  jury  trials  last  longer,  it  follows  that  they  will 
be  more  expensive  for  the  immediate  litigants.  As  for  litigants  in  other  cases, 
for  the  reasons  noted  in  the  study  of  the  National  Center  for  State  Courts, 
the  occurrence  of  jury  trials  leads  to  delay  in  the  settlement  or  trial  of  their 
cases  and  consequent  dissatisfaction  in  the  administration  of  justice.49 

The  cost-benefit  argument  thus  appears  quite  strong  on  the  issue  of 
extra  cost  for  jury  trials,  but  to  succeed  with  this  argument,  the  opponents 
must  also  show  that  the  benefits  of  civil  jury  trials  do  not  justify  the  extra 
costs  and  that  non-jury  trials  will  adequately  serve  the  needs  of  the 
administration  of  justice.  Turning  then  to  the  benefits,  the  discussion  above 
about  the  arguments  for  retention  suggests  that  it  is  difficult  to  make  a  strong 
argument  for  the  general  availability  of  the  jury  in  civil  cases  on  this  basis. 
The  opponents  can  establish  that  generally  jury  trials  are  not  desired  by 
litigants,  apart  from  insurance  companies  in  motor  vehicle  cases,  and  that 
non-jury  trials  are  acceptable  both  as  a  mode  of  trial  and  as  a  means  to 
effect  settlement.  Further,  the  supposed  benefits  of  jury  trials  to  control 
government  power  and  to  encourage  participation  in  government  are  not 
important  in  the  civil  context  as  it  now  exists  in  Ontario.  Juries  and  judges 
alone  appear  to  be  equally  competent  triers  of  fact.  The  inherent 
characteristics  of  jury  trials  generally  are  not  required  in  the  civil  context 
except,  arguably,  for  a  narrow  class  of  cases  where  the  need  for  predictability 
is  modest  and  where  community  involvement  would  be  desirable.  Thus,  the 
essential  benefit  of  retaining  jury  trials  would  appear  to  be  their  utility  for  a 
narrow  class  of  cases. 


48  More  precisely,  the  median  total  trial  length  for  224  civil  non-jury  trials  was  4  hours, 
54  minutes,  and  the  median  total  trial  length  for  393  civil  jury  trials  was  13  hours  and 
30  minutes  exclusive  of  jury  deliberation  time,  which  had  a  median  of  1  hour  and  55 
minutes.  The  medians  for  the  elements  of  jury  trial  time  were:  jury  selection,  1:30; 
plaintiffs  case,  6:55;  and  defence  case,  2:57. 

We  were  unable  to  obtain  reliable  statistics  making  a  similar  comparison  at 
median  total  trial  times  for  civil  jury  and  civil  non-jury  trials  in  Ontario.  It  seems  very 
likely,  however,  that  experience  in  Ontario  is  very  similar  to  the  American  experience 
examined  in  the  National  Center  Study. 

49  One  needs  only  to  recall  Hamlet's  soliloquy,  in  which  he  refers  to  the  law's  delay,  and 
to  Dickens'  Bleak  House  to  make  the  point  that  for  hundreds  of  years  the  expense  and 
delay  of  litigation  has  brought  the  administration  of  justice  into  disrepute. 
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Lord  Devlin,  in  explaining  the  decline  of  the  English  civil  jury,  used  an 
attractive  metaphor  to  make  the  cost-benefit  argument  in  the  following 
terms:50 

The  quality  of  the  product  [jury  trials]  remains  as  good  as  ever  but  there  is  no  longer  the 
demand  for  it....  [I]  can  without  offence  compare  the  verdict  of  a  jury  to  a  handmade 
article.  It  is  expensive  and  in  these  days  too  much  of  a  luxury  for  the  ordinary  user;  but 
that  does  not  necessarily  mean  that  it  is  not  still  for  certain  uses  the  best. 

It  seems  clear  that  the  cost-benefit  argument  provides  a  strong 
argument  for  abolishing  the  right  to  a  jury  trial  for  many  if  not  most  civil 
actions  in  Ontario.  However,  it  ultimately  is  a  philosophical  and  political 
value  judgment  whether  the  apparent  benefit  of  jury  trials  for  a  narrow  class 
of  case  justifies  the  associated  extra  expenses  to  administer  justice,  the 
inconvenience  of  jurors,  and  the  extra  consumption  of  scarce  court  resources 
caused  by  longer  trials  in  these  few  cases. 

(ii)    The  Tactical  Device  Argument 

The  opponents  of  civil  jury  trials  argue  that,  while  in  the  context  of 
criminal  proceedings  the  use  of  a  jury  trial  may  serve  several  valuable 

r  purposes,  in  the  context  of  civil  proceedings,  the  selection  of  a  jury  trial  is 
now  essentially  a  tactical  device  that  is  misused  by  both  plaintiffs  and 

(^defendants.  This  assertion  was  advanced  by  the  Royal  Commission  Inquiry 
into  Civil  Rights  and  by  the  Ontario  Law  Reform  Commission  in  its  1973 
report  as  a  reason  for  recommending  the  abolition  of  civil  juries. 

Anecdotal  and  some  empirical  evidence  support  the  view  that  individual 
litigants,  whether  plaintiff  or  defendant,  will  select  a  jury  trial  because,  uneasy 
about  the  merits  of  their  claim  or  defence,  they  hope  to  use  the  uncertainty 
or  unpredictability  of  a  jury  verdict  as  a  lever  to  obtain  a  settlement  or  they 
hope  to  succeed  by  appealing  to  the  sympathy  of  the  jurors.  There  is  similar 
evidence  that  plaintiffs  select  jury  trials  when  their  claim  is  speculative. 
Further,  it  appears  that  institutional  defendants,  like  insurance  companies, 
may  select  juries  because  their  lawyers  have  considerable  experience  with  this 
mode  of  trial,  whereas  the  lawyers  for  individual  plaintiffs  may  lack 
comparable  experience.  In  such  circumstances,  plaintiffs  will  be 
disadvantaged  at  the  jury  trial  or,  seeking  to  avoid  jury  trials,  will  be  more 
vulnerable  to  unfavourable  settlements.  There  is  also  anecdotal  evidence  of 
lawyers  and  judges  that  the  insurers  for  the  defendants  in  motor  vehicle  cases 
are  selecting  jury  trials  because  jury  awards  in  Ontario  have  become  lower 
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Lord  Devlin,  supra,  note  34,  at  147-48. 
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than  awards  by  judges,  while  the  countervailing  risk  of  a  jury  award 
exceeding  a  judge's  award  may  be  spread  over  the  inventory  of  claims  being 
defended. 

In  an  adversary  system  where  litigants  are  given  a  choice,  it  is  somewhat 
rhetorical  to  describe  the  reasons  for  selecting  a  jury  trial  as  tactical  or  as  a 
misuse  of  the  system  by  a  litigant  or  a  class  of  litigants.   It  could  simply  be 

Csaid  that  the  inherent  characteristics  of  a  jury  may  provide  an  advantage  for 
some  litigants  and  they  are  astute  enough  to  take  the  advantage. 

However,  many  factors  are  involved  in  any  tactical  decision  and  these 
factors  may  change.  Advantages  or  disadvantages  are  fluid  and  may  change 
over  time.  For  example,  under  the  new  legislation  that  limits  the  right  of  a 
person  injured  in  a  motor  vehicle  accident  to  maintain  a  tort  action,  the 
experience  of  jury  awards  may  be  different,  because  juries  will  deal  with  only 
the  most  serious  personal  injuries.  It  may  become  disadvantageous  for 
defendants  to  select  trial  by  jury.51  Further,  tactical  effects  may  be 
minimized  by  reform  of  the  jury  system,  for  example,  by  changes  to  what  and 
how  information  is  given  to  juries.    In  any  event,  apart  from  any  tactical 

[advantage  from  the  selection  of  a  jury  trial,  there  would  still  remain  a  class 
of  civil  cases  where  the  selection  of  a  jury  trial  may  be  appropriate  and  the 
best  choice  for  both  sides  of  the  dispute. 

Standing  alone,  the  tactical  device  argument  appears  weak,  and  it  would 
not  appear  to  justify  the  abolition  of  civil  juries. 


(iii)   The  Marketplace  Argument 

The  opponents  of  civil  jury  trials  argue  that,  as  a  result  of  the  choices 
of  litigants,  the  demand  for  jury  trials  is  small  and  does  not  justify  the 
expenditure  required  for  their  continued  availability. 

This  argument,  which  shares  some  of  the  premises  of  the  cost-benefit 
argument,  may  be  correct  for  some  jurisdictions  where  jury  trials  are  very 
rare,  but  it  does  not  appear  to  be  correct  in  Ontario  at  present.  The 
statistics  from  the  Ministry  of  the  Attorney  General  indicate  that  civil  jury 
trials  represent  about  forty  percent  of  jury  activity  in  the  province  and 
between  fifteen  to  twenty  percent  of  civil  cases  tried,  a  significant  demand. 


51 


It  is  even  debatable  where  tactical  advantages  can  be  assessed  because  tactical  decisions 
may  rely  on  conventional  wisdom  about  jury  conduct  that  may  be  wrong.  See 
K.M.  Clermont  and  T.  Eisenberg,  "Transcending  Empiricism"  (1992),  77  Cornell  L. 
Rev.  1124. 
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However,  if  motor  vehicle  actions  are  excluded,  the  demand  for  jury 
trials  is  approximately  seven  percent  of  civil  cases  tried.  Further,  the  current 
usage  of  civil  juries  in  Ontario  may  well  decrease  along  with  the  anticipated 
decline  in  the  number  of  motor  vehicle  cases  tried  in  Ontario.  Thus,  it  could 
be  argued  that  jury  trials  should  be  (or  can  be  safely)  abolished  because  the 
demand  for  them  is  evaporating.  There  is,  however,  a  strong  counter- 
argument. 

It  is  that,  assuming  the  usage  of  civil  juries  were  to  become  rare,  then 
nothing  would  be  gained  by  abolishing  them  outright.  Criminal  jury  trials 
would  remain,  as  would  the  accompanying  administrative  infrastructure, 
which,  as  noted  above,  is  used  for  both  types  of  case.  Thus,  there  would  be 
little  to  be  saved  by  abolishing  civil  juries.  As  their  usage  declined,  so  would 
the  corresponding  expense.  In  these  circumstances,  it  would  be  appropriate 
simply  to  allow  the  market  place  of  dispute  resolution  schemes  to  govern  and 
to  allow  civil  jury  trials  to  play  a  part,  especially  since  there  might  be  cases 
where  they  would  be  the  best  choice. 

This  counter-argument  and  the  current  usage  of  civil  jury  trials  in 
Ontario  makes  the  marketplace  argument  a  weak  argument  for  the  abolition 
of  civil  juries. 


(iv)    The  Competence  Argument  (Against  Juries) 

The  opponents  of  civil  jury  trials  argue  that  the  quality  of  jury  verdicts 

fis  poorer  or  less  reliable  than  judgments  reached  in  non-jury  trials  and  that 

/the  uncertainty  and  unpredictability  of  jury  verdicts  are  detrimental  to  the 

/  administration  of  justice.   As  the  discussion  above  indicates,  this  argument 

cannot  succeed  on  the  grounds  of  jury  incompetence;  juries  have  not  been 

shown  to  be  incompetent  or  biased  triers  of  fact.    However,  the  argument 

becomes  powerful  when  it  moves  to  other  inherent  characteristics  of  jury 

decisions.   When  the  argument  considers  the  inherent  characteristic  that  a 

jury  reaches  a  decision  for  a  particular  case  freed  from  institutional 

constraints  including  the  influence  of  other  cases,  it  moves  to  territory  where, 

as  Lord  Devlin  explained,  there  may  be  reasons  to  justify  the  decline  in 

usage  of  the  civil  jury  for  reasons  of  predictability.  The  opponents  focus  on 

the  importance  of  predictability  to  the  administration  of  justice. 

Ward  v.  James52  is  illustrative.  In  this  case,  Lord  Denning  M.R. 
accepted  that  trial  by  jury  was  the  "bulwark  of  our  liberties"  and  that 
"whenever  a  man  is  on  trial  for  serious  crime,  or  when  in  a  civil  case  a  man's 
honour  or  integrity  is  at  stake,  or  when  one  or  other  party  must  be 
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deliberately  lying,  then  trial  by  jury  has  no  equal".  However,  Lord  Denning 
concluded  that  jury  trials  were  not  appropriate  for  personal  injury  actions. 
He  advanced  three  reasons:  (1)  assessability  —  in  cases  of  serious  injury  no 
amount  of  money  was  an  adequate  substitute  for  the  loss  and  thus  an  award 
must  be  a  conventional  figure;  (2)  uniformity  —  similar  decisions  should  be 
given  in  similar  cases  for  otherwise  there  would  be  great  dissatisfaction  and 
criticism  of  the  administration  of  justice;  and  (3)  predictability  —  parties 
should  be  able  to  predict  with  some  certainty  the  likely  result  of  their  case 
since  this  would  encourage  settlements. 

Lord  Denning's  views  thus  accord  with  Lord  Devlin's  that  jury  trials  are 
best  for  cases  where  the  need  for  predictability  is  modest;  and  that  jury  trials 
are  not  desirable  where  cases  are  "of  a  type".  In  a  like  manner,  the 
opponents  argue  that  while  lack  of  uniformity  and  predictability  may  be 
acceptable  or  even  desirable  in  some  contexts,  in  the  civil  context, 
inconsistency  and  unpredictability  are  harmful  because  the  prospects  of 
settlement  are  undermined.  Further,  the  prospect  that  similar  cases  will  yield 
different  results  is  contrary  to  rudimentary  ideas  of  justice.  This  is  a 
powerful  argument  against  juries  in  civil  cases  because  it  shows  the  strengths 
and  virtues  of  jury  decisions  to  be  undesirable  in  a  particular  context  that 
differentiates  civil  jury  cases  from  criminal  jury  cases.  The  argument  is 
strengthened  by  pointing  out  the  various  institutional  constraints  that  make 
the  results  of  non-jury  trials  more  consistent  and  predictable. 

The  only  apparent  weakness  to  this  opponents'  argument  is  that  it  does 
not  justify  the  absolute  abolition  of  civil  jury  trials.  Indeed,  it  concedes  that, 
in  cases  where  predictability  is  not  important  to  the  administration  of  justice, 
a  jury  trial  is  not  necessarily  objectionable. 


5.       CONCLUSION  AND  TENTATIVE  RECOMMENDATION 

The  foregoing  evaluation  of  the  competing  arguments  suggests  that  the 
opponents  of  civil  juries  do  meet  the  onus  and  make  a  case  for  change. 

C Their  strongest  arguments  are  the  added  cost  of  jury  trials  and  the  greater 
unpredictability  of  their  results.  These  two  characteristics  suggest  that  jury 
trials  are  undesirable  for  the  overwhelming  majority  of  civil  cases  tried  in 
Ontario.  Opponents  of  the  civil  jury  can  also  show  that  non-jury  trials  are 
popular  and  the  mode  of  trial  used  by  most  litigants.  However,  arguments 
based  on  a  possible  lack  of  demand  for  civil  juries  or  based  on  the  tactical 
reasons  for  selecting  a  jury  trial  are  weak  and  do  not  by  themselves  justify 
the  abolition  of  civil  juries.  The  opponents  also  cannot  make  a  case  based 
on  the  incompetence  or  bias  of  juries  as  decisionmakers.  The  weakness  in 
the  opponents'  strong  arguments  is  that  it  cannot  be  categorically  asserted 
that  there  are  no  cases  for  which  a  jury  trial  might  be  preferable.  Indeed, 
there  is  a  narrow  class  of  cases  for  which  community  participation  has  been 
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regarded  as  useful  because  the  case  involves  community  values,  attitudes,  or 
priorities. 

For  their  part,  the  supporters  fail  to  show  that  civil  jury  trials  are 
absolutely  needed.  In  the  context  of  civil  cases  as  they  now  exist  in  Ontario, 
juries  cannot  be  justified  as  a  safeguard  against  abuse  of  government  power, 
nor  as  a  means  for  an  education  in  civics,  nor  as  a  needed  catalyst  to 
facilitate  settlements,  nor  as  a  more  acceptable  way  to  administer  justice,  nor 
as  a  necessary  means  to  maintain  the  integrity  or  vitality  of  the  law  or  the 
administration  of  justice.  Supporters  need  not  defend  juries  from  allegations 
of  incompetence  or  bias,  but  they  cannot  show  juries  as  better  triers  of  fact. 
What  the  supporters  can  show,  again,  is  that  there  is  a  narrow  class  of  cases 
for  which  a  jury  trial  might  be  preferable. 

The  arguments  for  and  against  civil  juries  thus  appear  to  converge  at 
a  point  where  the  availability  of  civil  juries  may  be  justified  for  a  particular, 
carefully  defined  class  of  cases.  Since  the  jury  system  and  its  infrastructure 
are  here  to  stay  for  criminal  cases,  since  there  is  this  narrow  class  of  case  for 
which  jury  trials  may  be  preferable,  and  since  the  costs  of  maintaining  juries 
for  this  class  of  civil  cases  may  be  bearable,  the  best  policy  choice  may  be  to 
allow  civil  jury  trials  but  to  restrict  their  availability  to  the  narrow  class  of 
cases.  This  is  the  approach  taken  in  England  where  leave  of  the  court  is 
Tequired  for  a  civil  jury  trial  but  this  would  be  a  change  in  Ontario  where 
there  is  currently  no  impediment  to  the  selection  of  a  jury  trial  for  many  civil 
cases.  The  need  for  court  approval  for  a  civil  jury  would  lead  to  a  reduction 
in  the  demand  for  civil  jury  trials  and  a  corresponding  reduction  in 
government  expenditures  and  in  the  costs  associated  with  the  greater  length 
of  jury  trials.  Given  the  general  adequacy  and  acceptability  to  the  public  of 
non-jury  trials  and  the  importance  of  predictability  to  the  administration  of 
justice,  it  seems  fair  to  require  a  litigant  to  show  that  his  or  her  case  justifies 
the  unique  virtues  of  the  jury. 

Accordingly,  the  Commission  has  reached  the  tentative  conclusion  that 
the  current  presumption  in  Ontario  law  favouring  the  availability  of  juries  in 
civil  cases  should  be  reversed,  and  that  juries  should  be  available,  upon 
judicial  order,  only  where  the  predominant  issues  in  the  action  concern  the 
values,  attitudes  or  priorities  of  the  community  and  the  ends  of  justice  will 
be  best  served  if  the  findings  of  fact  or  assessment  of  damages  are  made  by 
a  jury. 
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6.        CONSULTATION  ISSUES 

The  Commission  would  be  very  grateful  to  readers  of  this  consultation 
paper  for  written  submissions  providing  the  Commission  with  advice  on  any 
or  all  of  the  following  matters: 

•  their  experience  of  the  use  of  juries  in  civil  cases; 

•  their  opinions  as  to  the  soundness  of  the  tentative 
recommendation  set  out  in  this  consultation  paper  and  the 
analysis  underlying  it; 

•  their  views  with  respect  to  the  kinds  of  civil  cases,  if  any,  for 
which  juries  should  be  available  to  the  parties;  and 

•  the  design  of  the  procedural  devices  that  should  be  adopted  in 
order  to  implement  the  scheme  recommended  in  this  consultation 
paper,  or  some  other  recommended  scheme  concerning  the 
availability  of  juries  in  civil  cases. 

Such  submissions,  if  received  prior  to  June  30,  1994,  will  be  of  great 
assistance  to  the  Commission  in  fashioning  any  final  recommendations  to  the 
Attorney  General  for  change  in  the  law  concerning  the  availability  of  juries 
in  civil  cases. 


Appendix 
Implementation  Issues 

The  tentative  recommendation  set  forth  in  this  consultation  paper  is 
that  civil  jury  trials  should  be  allowed  but  their  availability  should  be 
restricted  to  a  narrow  class  of  case.  The  implementation  of  this 
recommendation  would  require  amendments  to  section  108  of  the  Courts  of 
Justice  Act  and  perhaps  to  rule  47  of  the  Rules  of  Civil  Procedure. 
Alternative  ways  to  draft  the  amendments  and  some  explanatory  comments 
follow. 

The  major  reform  would  be  to  permit  civil  jury  trials  only  in  actions 
that  justify  the  special  features  of  a  jury.  This  reform  would  require  the 
repeal  and  replacement  of  subsections  (1),  (2),  and  (3)  of  section  108  of  the 
Courts  of  Justice  Act.  A  restrictive  way  to  implement  this  reform,  that  is,  a 
way  that  makes  for  a  quite  small  class  of  actions  appropriate  for  civil  jury 
trials,  follows: 

108. — (1)  An  action  in  the  Small  Claims  Court  of  the  Ontario  Court  (General  Division) 
shall  be  tried  without  a  jury. 

(2)  Subject  to  subsection  (3),  an  action  in  the  Ontario  Court  (General  Division)  shall 
be  tried  without  a  jury  unless  a  judge  orders  that  issues  of  fact  be  tried  or  damages  be 
assessed,  or  both  with  a  jury. 

(3)  Before  granting  an  order  that  an  action  be  tried  with  a  jury,  the  judge  must  be 
satisfied  that 

(a)  the  predominant  issues  in  the  action  concern  the  values,  attitudes,  or 
priorities  of  the  community,  and 

(b)  the  ends  of  justice  will  be  best  served  if  the  findings  of  fact  or  assessment 
of  damages  are  made  by  representatives  of  the  community. 

On  the  one  hand,  this  drafting  does  not  preclude  the  availability  of  jury 
trials  for  the  group  of  cases  for  which  juries  have  traditionally  been  available, 
libel,  slander,  malicious  arrest,  malicious  prosecution,  and  false  imprisonment, 
but,  on  the  other  hand,  this  drafting  does  not  concede  that  juries  will  always 
be  available  for  such  cases.  For  example,  a  false  imprisonment  claim 
involving  a  private  security  guard  probably  would  not  qualify  for  a  civil  jury 
trial.  We  have  tentatively  concluded  that  this  is  the  approach  to 
implementing  our  proposed  reform  that  we  favour. 

Alternatively,  if  it  was  thought  desirable  to  preserve  the  availability  of 
jury  trials  for  the  traditional  group  of  cases,  then  the  drafting  of  new 
subsections  (2)  and  (3)  might  be  as  follows: 
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108. — (2)  An  action  in  the  Ontario  Court  (General  Division)  shall  be  tried  without  a 
jury  unless 

(a)  the  action  is  in  respect  of  a  claim  for  libel,  slander,  malicious  arrest, 
malicious  prosecution,  or  false  imprisonment  and  a  jury  notice  has  been 
served  under  the  Rules  of  Civil  Procedure,  or 

(b)  subject  to  subsection  (3),  a  judge  orders  that  issues  of  fact  be  tried  or 
damages  be  assessed,  or  both  with  a  jury. 

(3)   Before  granting  an  order  that  an  action  be  tried  with  a  jury,  the  judge  must  be 
satisfied  that 

(a)  the  predominant  issues  in  the  action  concern  the  values,  attitudes,  or 
priorities  of  the  community,  and 

(b)  the  ends  of  justice  will  be  best  served  if  the  findings  of  fact  or  assessment 
of  damages  are  made  by  representatives  of  the  community. 

The  next  major  policy  question  is  whether  what  is  now 
subsection  108(2),  the  section  that  precludes  a  jury  in  actions  for  equitable 
relief,  for  family  law  claims,  and  against  municipalities,  should  be  revised. 
Given  the  strictness  of  the  proposed  standard  for  the  availability  of  civil 
juries,  it  is  arguable  that  equitable  claims  should  no  longer  be  generally 
precluded,  and,  as  discussed  in  the  body  of  the  paper,  there  is  the  argument 
that  civil  jury  trials  should  be  available  where  a  government  body  is  a  litigant 
in  appropriate  cases. 

If  the  new  scheme  were  to  continue  to  use  the  device  of  jury  notices 
(for  example,  after  obtaining  leave  of  the  court  to  file  such  a  notice)  a  new 
subsection  should  be  added  to  section  108  to  make  it  clear  that  the  court 
retains  the  jurisdiction  to  strike  a  jury  notice  if  it  later  appears  that  a  jury 
trial  is  not  appropriate.  The  new  subsection  could  be  drafted  as  follows: 

(*)   Where  an  action  may  be  tried  with  a  jury,  the  court  has  the  jurisdiction  to  strike 
out  a  jury  notice  on  the  ground  that  the  action  ought  to  be  tried  without  a  jury. 

Consideration  would  also  need  to  be  given  to  possible  revisions  to  the 
Rules  of  Civil  Procedure,  which  make  provision  for  jury  notices.  Rules  47.01 
and  47.02  provide  as  follows: 


ACTIONS  TO  BE  TRIED  WITH  A  JURY 

47.01  A  party  to  an  action  may  require  that  the  issues  of  fact  be  tried  or  the  damages 
be  assessed,  or  both,  by  a  jury,  by  delivering  a  jury  notice  (Form  47 A)  at  any  time  before 
the  close  of  pleadings,  unless  s.  108  of  the  Courts  of  Justice  Act  or  another  statute 
requires  that  the  action  be  tried  without  a  jury. 
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STRIKING  OUT  JURY  NOTICE 

Where  Jury  Notice  not  in  Accordance  with  Statute  or  Rules 

47.02 — (1)  A  motion  may  be  made  to  the  court  to  strike  out  a  jury  notice  on  the 
ground  that, 

(a)  a  statute  requires  trial  without  a  jury; 

(b)  the  jury  notice  was  not  delivered  in  accordance  with  rule  47.01. 
Where  Jury  Trial  Inappropriate 

(2)  A  motion  to  strike  out  a  jury  notice  on  the  ground  that  the  action  ought  to  be  tried 
without  a  jury  shall  be  made  to  a  judge. 

Discretion  of  Trial  Judge 

(3)  Where  an  order  striking  out  a  jury  notice  is  refused,  the  refusal  does  not  affect  the 
discretion  of  the  trial  judge,  in  a  proper  case,  to  try  the  action  without  a  jury. 

Assuming,  again,  that  jury  notices  would  continue  to  play  a  role  in  the 
new  scheme,  an  amendment  to  rule  47.01  would  be  desirable  because  the 
present  drafting  suggests  a  general  availability  of  jury  trials,  which  would  not 
be  the  case.  The  new  wording  might  be  as  follows: 

ACTIONS  TO  BE  TRIED  WITH  A  JURY 

47.01  Where  s.  108  of  the  Courts  of  Justice  Act  permits  a  party  to  an  action  to  have  the 
issues  of  fact  tried  or  the  damages  assessed,  or  both,  by  a  jury,  the  party  may  deliver  a 
jury  notice  (Form  47 A)  at  any  time  before  the  close  of  pleadings. 
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